
		

Agreement Between Owner and Design-Builder;
 Cost Plus Fee with a Guaranteed Maximum Price

This document has important legal consequences.  Consultation with
an attorney is recommended with respect to its completion or modification.

This AGREEMENT is made as of the 	    day of 	                   _ in the year of 201__, by and between the following parties, for services in connection with the Project identified below:

OWNER:

Baylor University
One Bear Place #97111
Waco, Texas 76798-7111
	

DESIGN-BUILDER:

	

	

	




PROJECT:	
	




RECITALS:

	WHEREAS, owner seeks construction/renovation of: 
	

	

	

	

	

	


 (all of this hereinafter called the “Project”); and 

	WHEREAS, Owner desires to engage Design-Builder and Design-Builder desires to be engaged as the primary contractor for the Project;

		NOW, THEREFORE, in consideration of the mutual covenants and obligations contained herein, Owner and Design-Builder agree as set forth herein below:









Article 1
Scope of Services and Work

1.1.1 Design-Builder shall perform all Design Services and perform all Construction Work required by the Contract Documents, including providing all material, equipment, tools and labor, necessary to complete the Design Services and Construction Work described in, and reasonably inferable from, the Contract Documents. The terms “Design Services” or “Services” means all of Design-Builder’s services required by the Contract Documents to be performed by licensed professional architects or engineers. The terms “Construction Work” or “Work” means all Design-Builder’s construction and other non-professional services required by the Contract Documents, including procuring and furnishing all materials, equipment, services, and labor reasonably inferable from the Contract Documents to complete, or be incorporated into, the Project, as described above, that is the object of this Agreement all in accordance with the Contract Documents and in compliance with all Legal Requirements and in accordance with the terms of this Agreement, but does not include Design Services.

1.1.2 For the avoidance of doubt, in addition to the Construction Work, Design-Builder is responsible for all Design Services performed and used in connection with the Project, including those performed by _________________________.

Article 2
Contract Documents

2.1		The Contract Documents are comprised of the following:

.1	This Agreement, including all exhibits and attachments that are identified thereon as such, or physically integrated with this Agreement or incorporated by reference by any Contract Document;

.2	Owner’s Project Criteria;

.3	Written Supplementary Conditions, if any, to the General Conditions of Contract;

.4	The General Conditions of Contract (see EXHIBIT “A”);

.5	Commissioning Requirements: Mechanical, Electrical, HVAC, ATC & Plumbing Systems; (see EXHIBIT “B”);

.6	The Fixed General Conditions of the Design-Builder (see EXHIBIT “C”);

.7	All written modifications, amendments (including, as applicable, the GMP Exhibit referenced in Section 6.5.1.1 hereof) and change orders to this Agreement issued in accordance with “General Conditions of Contract” (see EXHIBIT “A” – General Conditions of Contract Between Owner and Design-Builder);

.8	Construction Documents prepared and approved in accordance with Section 2.4 of the General Conditions of Contract;

.9	The Fixed Insurance Rate Listing of the Design-Builder (see EXHIBIT “D”); and

.10	Design Fee Budget dated ____________________ (see EXHIBIT “E”). 

Article 3
Interpretation and Intent

3.1		The Contract Documents are intended to permit the parties to complete the Work and all obligations required by the Contract Documents within the Contract Time(s) for the Contract Price. The Contract Documents are intended to be complementary and interpreted in harmony so as to avoid conflict, with words and phrases interpreted in a manner consistent with construction and design industry standards.  In the event of any inconsistency, conflict, or ambiguity between or among the Contract Documents, the Contract Documents shall take precedence in the order in which they are listed in Section 2.1 hereof.

3.2		Terms, words and phrases used in the Contract Documents, including this Agreement, shall have the meanings given them in the General Conditions of Contract (See Exhibit “A”). 

3.3		The Contract Documents form the entire agreement between Owner and Design-Builder and by incorporation herein are as fully binding on the parties as if repeated herein.  No oral representations or other agreements have been made by the parties except as specifically stated in the Contract Documents.

Article 4
Ownership of Work Product

4.1 	Work Product

.1	Design-Builder represents and warrants to Owner that (i) Design-Builder has the full power and authority to enter into this Agreement, (ii) Design-Builder has not previously assigned, transferred or otherwise encumbered the rights conveyed herein, (iii) the execution, delivery and performance by Design-Builder of this Agreement have been duly authorized by all requisite action on the part of Design-Builder, (iv) this Agreement has been duly and validly executed by Design-Builder, and (v) this Agreement constitutes the legal, valid and binding obligation of Design-Builder, enforceable in accordance with its terms, except as enforcement may be limited by bankruptcy, insolvency, fraudulent conveyance or transfer, reorganization, moratorium or other laws affecting the enforcement of creditors’ rights generally. 

.2	The Design-Builder further represents and warrants to Owner that Design-Builder: (i) is an independent contractor, competent, knowledgeable, and familiar with the type of Work contemplated by this Agreement, (ii) may not act in the name of Owner, (iii) will, to its best abilities, act in the best interests of Owner and the timely completion of the Work, (iv) will use its best efforts to construct the Project in an expeditious and economical manner consistent with the interests of Owner, (vi) has visited the Project Site and taken such other steps as may be necessary to ascertain the nature and location of the Work and the general and local conditions that affect the Work or the cost thereof.

.3	Any and all drawings, specifications and other documents prepared, furnished, or both prepared and furnished by Design-Builder or any Subcontractor, Sub-Subcontractor or the Designer pursuant to this Agreement (including, without limitation, the Construction Documents) ("Work Product"), shall be the sole property of Owner upon payment by Owner in accordance with this Agreement, whether or not the Project for which they are made commences or completes construction. The Work Product materials are "works made for hire" as that is understood and applied under U.S. Copyright law.  Design-Builder acknowledges that Owner will own all right, title, and interest, including copyright and all other intellectual property and proprietary rights in and to the Work Product and the content contained therein, and that Design-Builder, subject to section 4.1.10, will have no right, title, or interest in the Work Product or in the copyright thereto, which shall be Owner’s sole property. Neither Design-Builder nor any Subcontractor, Sub-Contractor, Designer, or material or equipment supplier shall own or claim a copyright in such Work Product, and other similar or related documents; Owner shall retain all common law, statutory, and other intellectual property rights with respect thereto.  Design-Builder must deliver remaining copies of such Work Product material to Owner upon request or upon completion of the Work, except that Design-Builder may keep one copy of such documents for its files. Design-Builder shall only use such Work Product for this Project. Neither Design-Builder nor any Subcontractor, Sub-Subcontractor, Designer, or material or equipment supplier may use such Work Product and other documents on other projects without the specific prior written consent of Owner. All models shall be the property of Owner.  Although included in the design documents and other documents prepared by the Design-Builder/Designer, the Designer's and Design-Builder's logos, trade names and trademarks shall remain the property of the Designer and Design-Builder and shall be protected by applicable intellectual property laws. In addition hereto, Designer and Design-Builder shall retain unrestricted right to use standard design details, standard specifications, standard requirements and individual design elements (included in the Work Product) on other projects for other clients of the Designer and Design-Builder and clients of the Design-Builders’ subcontractors so long as the design of the Project is not substantially duplicated. Notwithstanding anything to the contrary herein, Owner and Design-Builder agree that Owner and Designer shall jointly own all rights, title, interest, and copyrights in the Instruments of Service (as defined in section 2.8.4 of the General Conditions of Contract) for this Project. The copyrights for any details in the Instruments of Service created by Designer prior to this Project which are contained in or referenced in the Instruments of Service on this Project shall be solely owned by the Designer, but Owner shall have all rights to use such details. Owner and Designer may utilize their designs protected by their respective copyrights without further compensation, accounting or reporting to the other. 

.4	If and to the extent that the Work Product or any portion thereof is not deemed to be a work made for hire, Design-Builder hereby grants, assigns, and transfers to Owner all rights, title, and interest in any and all ownership rights in the Work Product and the content contained therein, including, without limitation, all copyrights in works embodying copyrightable subject matter relating to the Work Product, and any derivative works thereof, except as provided in Section 4.1.10, during the full term of copyright and any extensions thereof.

.5	Design-Builder agrees that Design-Builder will, without additional consideration, give Owner or its nominee at any time in the future all reasonable assistance necessary to perfect Owner's rights, titles, and interest in the Work Product, and any derivative works thereof, including, without limitation, the execution, acknowledgement, and delivery of all documents necessary to effectuate the intent of this Agreement.

.6	With the exception of the Instruments of Service, Design-Builder quitclaims to Owner all of its past, present, and future claims and causes of action for the infringement by any third party of any rights in or to the Work Product, or in any derivative works thereof, that Design-Builder may possess therein, whether such claims and causes of action are filed, arose, or accrued before or after the execution of this Agreement, and all remedies associated therewith. 

.7	Design-Builder warrants to Owner that (i) Design-Builder has the full power and authority to enter into this Agreement, (ii) Design-Builder has not previously assigned, transferred or otherwise encumbered the rights conveyed herein, (iii) the Work Product is: an original work of authorship created by Design-Builder employees during the course of their employment by Design-Builder, an original work of authorship created by Subcontractor and Sub-subcontractor employees during the course of their employment, and an original work of authorship created by Designer employees during the course of their employment by Designer; and does not infringe on any copyright, patent, trademark, trade secret, contractual right, or any other proprietary right of any person or entity, (iv) Design-Builder has not published the Work Product (including any derivative works) or any portion thereof outside of the United States, and (v) to the best of the Design-Builder's knowledge, no other person or entity, except Owner, has any claim of any right, title, or interest in or to the Work Product.

.8	Design-Builder shall not seek to invalidate, attack, or otherwise do anything either by act of omission or commission which might impair, violate, or infringe the title and rights assigned to Owner by Design-Builder in paragraph 4.1.3 above.

.9           Owner agrees not to use the Work Product on other sites, other projects, or for additions to this particular project that are beyond the scope of this Project, unless the Owner:

.1	Removes from the Work Product the Design-Builder, Designer and Designer's consultants’ names, signatures, and professional seals.

.2	Hires a successor registered architect, structural, mechanical and electrical engineer to review the Work Product and modify them as needed, including the application of their names and professional seal upon documents to be used.

.3	Agrees that use of Work Product is at Owner's sole risk and without liability or legal exposure to Design-Builder, Designer and Designer's consultants, of any tier. 

.10	All inventions, patents, design patents and computer programs acquired or developed by Design-Builder, Designer or Designer's consultants in connection with or in relation to this Project shall remain the property of Design-Builder, subject to Owner’s right to use the Work Product as specified herein.

.11	By accepting electronic files, it is understood and agreed that the electronically recorded information being supplied is solely for Owner's reference, facilities management, and in-house use by Owner's engineering and design staff.

Design-Builder cannot be responsible for any misuse, modification or misrepresentation of the electronically recorded information by Owner or any of its staff members, consultants, contractors, subcontractors or suppliers.

Given possible future changes in computer technology, Owner acknowledges and agrees that there is no assurance that it will be able to access the transmitted electronically recorded information using existing software and/or hardware for the indefinite future. Owner expressly assumes all responsibility for maintaining appropriate computer software and/or hardware to enable it to access the transmitted information, in light of any changes in technology.

Design-Builder makes no representations regarding the anticipated useful life of any compact disks containing the transmitted information and cautions that the readability of such disks may deteriorate or degrade over time.

Owner and its subcontractors and suppliers shall assume any and all risk directly associated with the use of electronic files, in lieu of traditional hard copy documents, such risk including, but not being limited to, software and hardware malfunction, incompatibility and/or failure, degradation or deterioration in disk quality, changes in technology, as well as any unauthorized changes made to electronic files released to Owner by Design-Builder.

4.2	Design-Builder shall coordinate the Work with that of the separate contractors to be selected for the installation of other work within the Project, or in the proximity of the Project. Design-Builder expressly agrees to schedule and, with the assistance of Owner, coordinate the Work with such separate contractors in order to assist them and permit each phase of the Project to be completed on schedule. Design-Builder shall be responsible for delivering all design and construction services necessary to complete improvements that satisfy the Project Criteria promulgated by Owner. Additionally, Design-Builder shall be responsible for providing timely feedback to Owner relating to Project design, budget, and schedule to allow Owner to make value-based judgments throughout the design, development, and construction process. Design-Builder is responsible to assure that the design meets the Program in all respects, including but not limited to the following areas:

• Cost containment and cost monitoring;
• Cost-effective decisions;
• Compatibility with Owner’s standards;
• Consistency with Owner’s expectations;
• The appropriate provision of all necessary services and utilities;
• The necessary level of environmental review and documentation;
• That Owner is kept fully aware of the progress of the Project;
• That the Project schedule is maintained;
• That construction quality assurance complies with the Project; and
• That all permits and approvals are obtained for Owner to occupy the Project.

4.3	Design-Builder shall commence physical work at the Site as of the Date of Commencement specified in Section 5.1 hereof. Design-Builder shall construct the Project in accordance with the Contract Documents, and shall diligently perform all the Work required by the Contract Documents or reasonably inferable from industry standards and code requirements. Design-Builder shall deliver the Project completed in accordance with the Contract Documents, free from defects, and within the Contract Time.

4.4	Design-Builder shall provide consultation concerning replacement of Work damaged by fire or other causes during construction, and furnish all basic services required in connection with the replacement of such Work. If the cost of the replacement or repair of the damage is reimbursable under the terms of any insurance policy, the full amount of any such insurance recovery shall be applied to the Project for the benefit of Owner.

Article 5
Contract Time

5.1		Date of Commencement.  The Design Services and the Work shall commence within five (5) days of Design-Builder’s receipt of Owner’s Notice to Proceed (“Date of Commencement”) unless the parties mutually agree otherwise in writing.
5.2		Substantial Completion and Final Completion.

5.2.1	Substantial Completion of the entire Work shall be achieved no later than __________________.

5.2.2 [Intentionally left blank].

5.2.3 Final Completion of the Work or identified portions of the Work shall be achieved as expeditiously as reasonably practicable, but in no event later than _________________________. 

5.2.4 All of the dates set forth in this Article 5 (“Contract Time(s)”) shall be subject to adjustment in accordance with the General Conditions of Contract.

5.2.5 Time is of the Essence.  Owner and Design-Builder mutually agree that time is of the essence with respect to the dates and times set forth in the Contract Documents.  This is especially significant because of the use of the facility as an administrative and lecture space for faculty and students, based upon the University’s Academic Calendar.

5.2.6 Design-Builder shall coordinate and schedule its construction activities not to interfere with academic and other events scheduled for the campus. 

5.2.7	Liquidated Damages Related to Substantial Completion Date.  Design-Builder understands that if Substantial Completion is not attained by ____________________________ (the “LD Date”), Owner will suffer damages which are difficult to determine and accurately specify; and thus, Design-Builder agrees to pay Owner $500.00 for each day that Substantial Completion extends beyond the LD Date (“Liquidated Damages”).  The Liquidated Damages provided herein shall be in lieu of all liability for any and all extra costs, losses, expenses, claims, penalties and any other damages whether special of consequential, and of whatsoever nature incurred by Owner which are occasioned by any delay in achieving Substantial Completion. The parties agree that the Liquidated Damages are not established as a penalty but are calculated and agreed upon in advance as a fair and equitable amount reasonably estimated in advance to cover losses to be incurred by Owner for such delay or interruption in view of the uncertainty and impossibility of ascertaining actual damages that would be incurred.  Nothing in this Section 5.2.7 shall be construed to limit Owner’s right to pursue damages or other remedies for claims against Design-Builder for reasons other than delay. Liquidated Damages shall be deducted from periodic payments as they accrue and such deduction shall be in addition to the retainage provided for in the Contract Documents. The remaining balance of any Liquidated Damages shall be deducted from the remaining payments to Design-Builder. If the unpaid balance of the Contract Price is less than the total amount to be deducted for Liquidated Damages as hereinabove provided, Design-Builder shall promptly pay to Owner, upon Owner’s demand, the amount by which such sum exceeds the unpaid balance of the Contract Price.  

Article 6
Contract Price

6.1		Contract Price

6.1.1	For completion of the Work, Owner shall pay Design-Builder in accordance with Article 6 of the General Conditions of Contract a contract price (“Contract Price”) equal to Design-Builder’s Fee (as defined in Section 6.2 hereof) plus Design-Builder’s Pre-construction Services Fee of $__________________ (____________________ Dollars and _______ Cents) plus the Design Fee for design work done, including that performed by _____________-Architects, of $_______________________ (____________________________ dollars and __________ cents) pursuant to the Design Fee Budget dated _____________________________ and attached hereto as Exhibit “E” plus the Cost of the Work (as defined in Section 6.3 hereof), subject to any Guaranteed Maximum Price (“GMP”) established in Section 6.5 hereof and any adjustments made in accordance with the General Conditions of Contract.  

6.2		Design-Builder’s Fee

6.2.1	Design-Builder’s Fee shall be a percentage.  The percentage compensation shall be calculated by multiplying
_________ percent (_____%) times the Cost of the Work, as defined below, and will be established upon approval of the GMP.  

6.2.2 Design-Builder’s Fee will be adjusted as follows for any changes in the Design Services or Construction Work:  
.1	___________ percent (_______ %) of the Cost of the Work shall be added or deducted by any Change Order;
		.2	Design-Builder’s Subcontractors and Sub-Subcontractors, regardless of discipline, are limited to a markup of _______ % (____% profit and _____% overhead (inclusive of small tools)) for all approved Change Orders.

6.3      Cost of the Work

The term Cost of the Work shall mean costs reasonably incurred by Design-Builder in the proper performance of the Construction Work.  Cost of the Work shall include the following:

.1	The Design-Builder’s Fixed General Conditions are fixed and are considered Cost of the Work.
	If there are any changes in the Design Services or Construction Work which increase the Project scope by Change Order, Fixed General Conditions will remain fixed.  If there are changes in the Work which decrease the Project scope by Change Order, Fixed General Conditions will remain fixed.
	
	Fixed General Conditions will recognize adjustment only if the duration of the Project is extended more than thirty (30) days, cumulatively.
	
	Reference Exhibit “C” for listing of lump sum Fixed General Conditions.

.2	Payments properly made by Design-Builder to Subcontractors, Sub-Subcontractors, suppliers, and Designer for performance of the Work.

.3	Reimbursable expenses of the cost of travel, accommodations, meals, printing, reproduction, postage and telephone costs for Design-Builder’s Designer necessarily and directly incurred in connection with the performance of the Design Services.  Such reimbursables shall be approved by Owner in advance and are a fixed allowance by Contract.
		
.4	Actual costs, including transportation, storage and handling, of materials, equipment and supplies incorporated or reasonably used in completing the Work.

.5	Costs, less salvage value, of materials and supplies, temporary facilities, machinery, equipment and hand tools not customarily owned by the workers that are not fully consumed in the performance of the Work and not remaining the property of Design-Builder, including the costs of transporting, inspecting, testing, handling, installing, maintaining, dismantling and removing such items.

	The above costs that are accounted for in Fixed General Conditions will remain fixed and are not to be duplicated.  Small tools, machinery, and equipment purchased by the Design-Builder in performance of the Work but not fully consumed are to be inventoried by Design-Builder and provided to the Owner upon project completion.

		.6	Costs of removal of debris and waste from the Site.

.7	Rental charges and the costs of transportation, installation, minor repairs and replacements, dismantling and removal of temporary facilities, machinery, equipment and hand tools not customarily owned by the workers, which are provided by Design-Builder at the Site, whether rented from Design-Builder or others, and incurred in the performance of the Work.  The above costs that are accounted for in Fixed General Conditions will remain fixed and are not to be duplicated.

.8	Premiums for insurance and bonds required by this Agreement or the performance of the Work.

.9	Sales, use or similar taxes, tariffs or duties incurred in the performance of the Work for which Owner is not tax exempt when purchased on Owner’s behalf.

.10	Costs for permits, royalties, licenses, tests and inspections incurred by Design-Builder as a requirement of the Contract Documents.

.11	The cost of defending suits or claims for infringement of patent rights arising from the use of a particular design, process, or product required by Owner, paying legal judgments against Design-Builder resulting from such suits or claims, and paying settlements made with Owner's consent, but only to the extent that Owner is responsible and at fault and Design-Builder is not responsible or at fault.

.12	Costs incurred in preventing damage, injury or loss in case of an emergency affecting the safety of persons and property, but only to the extent that the emergency affecting the safety of persons and property is not the result of the acts or omissions or responsibility or fault of the Design-Builder or its Subcontractors or Sub-Subcontractors.

6.4		Non-Reimbursable Costs

Notwithstanding the provisions of Section 6.3 hereof, the following shall be excluded from the Cost of the Work:

.1	Compensation for Design-Builder's personnel stationed at Design-Builder’s principal or branch offices, except as provided for in Exhibit “C” Fixed General Conditions.

.2	Overhead and general expenses, except as provided for in Exhibit “C” Fixed General Conditions, or which may be recoverable for changes to the Work.

.3	The cost of Design-Builder’s capital and related expense used in the performance of the Work.

.4	If the parties have agreed on a GMP, costs that would cause the GMP, as adjusted by agreement of the parties in accordance with the Contract Documents, to be exceeded.

.5	Correction of the Work as a result of negligence or non-conforming or defective materials, workmanship, mismanagement of labor coordination and/ or schedule.

.6	Profit sharing, bonuses, or other similar compensation of any kind paid by Design-Builder to its employees, except as provided for in Exhibit “C” Fixed General Conditions.

.7	Costs for which records required by the Contract Documents are not established or maintained.

.8	Legal fees unless expressly authorized by Owner.

.9	The cost of all fines and penalties, including interest thereon, assessed against Design-Builder by any federal, state or local government or quasi-governmental authorities.

.10	Costs charged by Design-Builder including, without limitation, for rental charges, costs of transportation, installation, repairs and replacements, dismantling and removal of temporary facilities, machinery, equipment and hand tools to the extent such charges exceed similar charges that would have been incurred in arm’s length, unrelated third party transactions.

6.5		The Guaranteed Maximum Price Established After Execution of this Agreement

.1	On or before ______________________, Design-Builder shall submit a proposal for a GMP (“GMP Proposal”) to Owner which shall include all services, equipment, labor, and materials required by the Contract Documents and shall be based on at least three (3) bids for any work subcontracted and include the following, unless the parties mutually agree otherwise:

.1	A proposed GMP as provided in the GMP Proposal, which shall be the sum of:

i. Design-Builder’s Fee as defined in Section 6.2 hereof; and
ii. The Cost of the Work as defined in Section 6.3 hereof including any contingencies.
.2	A list of the drawings and specifications, including all addenda, used as the basis for the GMP Proposal;

.3	A list of the assumptions and clarifications made by Design-Builder in the preparation of the GMP Proposal, which list is intended to supplement the information contained in the drawings and specifications;

.4	The Scheduled Substantial Completion Date upon which the proposed GMP is based, to the extent said date has not already been established under Section 5.2 hereof, and a schedule upon which the Scheduled Substantial Completion Date is based;

.5	If applicable, a list of allowances and a statement of their basis;

.6	If applicable, a schedule of alternate prices;

.7	If applicable, a schedule of unit prices;

.8	If applicable, a statement of Additional Services;

.9	The bids for the subcontracts; and

.10	The time limit for acceptance of the GMP Proposal.

.2	After submission of the GMP Proposal, Design-Builder and Owner shall meet to discuss and review the GMP Proposal.  Design-Builder shall provide any additional information and materials requested by Owner for its review of the GMP Proposal.  If Owner has any comments regarding the GMP Proposal, or finds any inconsistencies or inaccuracies in the information presented, it shall promptly give written notice to Design-Builder of such comments or findings.  If appropriate, Design-Builder shall, upon receipt of Owner’s notice, make appropriate adjustments to the GMP Proposal.

.3	If Owner accepts the GMP Proposal, as may be amended by Design-Builder, the GMP and its basis shall be set forth in an amendment to this Agreement.

.4	If Owner rejects the GMP Proposal, or fails to notify Design-Builder in writing on or before the date specified in the GMP Proposal that it accepts the GMP Proposal, the GMP Proposal shall be deemed withdrawn and of no effect.  In such event, Owner and Design-Builder shall meet and confer as to how the Project will proceed, with Owner having the following options:

.1	Owner may suggest modifications to the GMP Proposal, whereupon, if such modifications are accepted in writing by Design-Builder, the GMP Proposal shall be deemed accepted and the parties shall proceed in accordance with Section 6.5.3 above;

.2	Owner may authorize Design-Builder to continue to proceed with the Work on the basis of reimbursement as provided in Section 6.1 hereof without a GMP, in which case all references in this Agreement to the GMP shall not be applicable; or

.3	Owner may terminate this Agreement for convenience in accordance with Article 8.1 of this Agreement.

If Owner fails to exercise any of the above options, Design-Builder shall have the right to (i) continue with the Work as if Owner had elected to proceed in accordance with Item 6.5.4.2 above, and be paid by Owner accordingly, unless and until Owner notifies it in writing to stop the Work, or (ii) suspend performance of Work in accordance with the General Conditions of Contract.

.5	The GMP Proposal will contain a budget line item for contingent funds to be used on the completion of the Project, but which are not to be allocated to any specific division or subdivision of the Work (“Contingency”).  The Contingency shall be part of the GMP.  The Design-Builder will manage the Contingency subject to Owner’s written approval of amounts to be charged against the Contingency, which shall not unreasonably be withheld.

The intent of the Contingency is to provide a project funding source accessible to the Design-Builder, provided by the Owner, for performing work related to unavoidable errors and omissions committed by Design-Builder, Subcontractors, Sub-Subcontractors and Designer.  The entire amount of the contingency is dedicated by the Owner for the aforementioned purpose and is not therefore intended as a source to fund:

.1	Change Orders related to Work Scope increase;

.2	Correction of Non-Conforming Work; or

.3	Errors in the Work Caused by lack of coordination between the Design-Builder and Subcontractors and Sub-Subcontractors.

The Design-Builder shall review the Contingency fund status monthly with the Owner’s Representative, noting all expenditures and monitoring the Contingency balance, and advise the Owner of the fund status.  All monies remaining in the Contingency upon completion of construction shall belong to the Owner.

6.6	Savings

.1	In the event Substantial Completion occurs prior to the LD Date and if the sum of the actual payments made for the Contract Price is less than the GMP, as such GMP may have been adjusted over the course of the Project, the difference, inclusive of buyout savings and contractor contingency but exclusive of allowances, (“Savings”) shall be shared as follows:

	Ninety percent (90%) to Owner and ten percent (10%) to Design-Builder

.2	Savings shall be calculated and paid as part of Final Payment under Section 7.3 hereof, with the understanding that to the extent Design-Builder incurs costs within ninety (90) days after Final Completion which would have been payable to Design-Builder as a Cost of the Work (provided that Design-Builder provides specific documentation to Owner within thirty (30) days of incurring such costs), Design-Builder shall be entitled to payment from Owner for that portion set out above for Design-Builder of such Savings. 





Article 7
Procedure for Payment

7.1		Progress Payments

7.1.1	Design-Builder shall submit to Owner on or about the first (1st) day of each month beginning with the first month after the Date of Commencement, Design-Builder’s Application for Payment in accordance with Article 6 of the General Conditions of Contract.

7.1.2	Owner shall make payment within thirty (30) days after Owner’s receipt of each properly submitted and accurate Application for Payment in accordance with Article 6 of the General Conditions of Contract, but in each case less the total of payments previously made, and less amounts properly withheld under Section 6.3 of the General Conditions of Contract.

7.1.3	If Design-Builder’s Fee under Section 6.2.1 hereof is a fixed amount, the amount of Design-Builder’s Fee to be included in Design-Builder’s monthly Application for Payment, and payment by Owner shall be proportional to the percentage of the Work completed, less payments previously made on account of Design-Builder’s Fee.

7.2		Retainage on Progress Payments

7.2.1	Owner will retain ten percent (10%) of each Application for Payment.  Owner will also reasonably consider reducing retainage for Subcontractors and Sub-Subcontractors completing their work early in the Project.  Release of retainage qualified upon the Subcontractor’s and Sub-Subcontractors’ work is one hundred percent (100%) completed and having been reviewed by Design-Builder and Owner and determined by Owner to be satisfactory, and for which an executed Final Lien Release for that Subcontractor’s and Sub-Subcontractors’ work, as applicable, has been obtained and presented to Owner.  Design-Builder unconditionally agrees to defend, indemnify and hold harmless Owner from any losses, expenses, and costs or attorneys’ fees incurred by virtue of Owner’s Early Release of Retainage.  This requirement for retainage does not apply to purchase orders to suppliers. 

7.2.2 Owner may hold retainage for a minimum of thirty (30) days after Final Completion or until assurances that all deliverables and contract work is comprehensively complete, and executed Final Lien Releases have been obtained and presented to Owner.  Upon Substantial Completion, Design-Builder may submit for Owner’s approval, in its discretion, of a release of all accrued retainage less an amount equal to three (3) times the mutually agreed value of any incomplete or unaccepted work plus three (3) times the amount of outstanding claims by Subcontractors and Sub-Subcontractors.  

7.2.3	Notwithstanding paragraphs 7.2.1 and 7.2.2, no retainage will be withheld on Design-Builder’s Fixed Conditions or Designer’s Fees.

7.3		Final Payment.  Design-Builder shall submit its Final Application for Payment to Owner in accordance with Section 6.7 of the General Conditions of Contract.  Owner shall make payment on Design-Builder’s properly submitted and accurate Final Application for Payment within thirty (30) days after Owner’s receipt of the Final Application for Payment, provided that Owner has determined the Work is completed to the mutual satisfaction of the Design-Builder and Owner; executed Final Lien Release for all Subcontractors’, and Sub-Subcontractors’ work have been obtained and presented to Owner; all contract deliverables have been received by Owner; and that Design-Builder  has satisfied the requirements for final payment set forth in Section 6.7.2 of the General Conditions.   Design-Builder unconditionally agrees to defend, indemnify, and hold harmless Owner from any losses, expenses and costs (including, without limitation attorneys’ fees) incurred as result of claims made by Subcontractors and Sub-Subcontractors.

7.4		Record Keeping and Finance Controls.  Design-Builder acknowledges that this Agreement is to be administered on an “open book” arrangement relative to the GMP, Costs of the Work, and any other costs herein that are connected to the Work that is the subject of this Agreement.  Design-Builder shall keep full and detailed accounts and exercise such controls as may be necessary for proper financial management, using accounting and control systems in accordance with generally accepted accounting principles and as may be provided in the Contract Documents.  During the performance of the Work and for a period of three (3) years after Final Payment, Owner and Owner’s accountants shall be afforded access from time to time, upon reasonable notice, to Design-Builder’s records, books, correspondence, receipts, subcontracts, purchase orders, vouchers, memoranda and other data relating to the Work, all of which Design-Builder shall preserve for a period of three (3) years after Final Payment.  In the event, however, a dispute arises between Owner and Design-Builder regarding contract performance, Design-Builder shall preserve and continue to afford access to Owner of such items referred to in this paragraph until such dispute is resolved, as confirmed by both Owner and Design-Builder.

Article 8
Termination for Convenience

8.1		Upon five (5) days’ written notice to Design-Builder, Owner may, for its convenience and without cause, elect to terminate this Agreement.  In such event, Owner shall pay Design-Builder for the following:

.1	All Cost of Work completed as of the effective date of such termination and for any proven loss, cost or expense in connection with the Work, or costs incurred for materials purchased, delivered or stored, along with re-stocking or other related costs;

.2	The reasonable costs and expenses attributable to such termination, including demobilization costs and amounts due in settlement of terminated contracts with Subcontractors, Sub-Subcontractors, and Designer; and
 
.3	Overhead and profit in the amount of four percent (4%) on the sum of items .1 and .2 above.  

8.2		As a condition precedent to receiving the payment set forth in this Section 8.1.3 hereof, Design-Builder shall deliver to Owner all papers, documents, assignments and agreements relating to the Project including, without limitation all papers required pursuant to a Final Application for Payment and assignment of any outstanding contracts with Subcontractors.  If Owner terminates this Agreement pursuant to Section 8.1 above and proceeds to design and construct the Project through its employees, agents or third parties, Owner’s rights to use the Work Product shall be as set forth in Article 4 hereof.

Article 9
Representatives of the Parties

9.1		Owner’s Representatives

9.1.1 Owner designates the individual listed below as its Senior Representative ("Owner’s Senior Representative"), which individual has the authority and responsibility for modification of the Contract Documents and avoiding and resolving disputes under Section 10.2.3 of the General Conditions of Contract:

Reagan M. Ramsower
Sr Vice President for Operations and Chief Financial Officer
Baylor University
One Bear Place #97006
Waco, Texas 76798-7006

9.1.2 Owner designates the individual listed below as its Owner’s Representative, which individual has the authority and responsibility set forth in Section 3.4 of the General Conditions of Contract: 

Brian Nicholson
Vice President of Operations & Facilities Management
Baylor University
One Bear Place #97111
Waco, Texas 76798-7111

9.2		Design-Builder’s Representatives

9.2.1 Design-Builder designates the individual listed below as its Senior Representative ("Design-Builder’s Senior Representative"), which individual has the authority and responsibility for modification of the Contract Documents and avoiding and resolving disputes under Section 10.2.3 of the General Conditions of Contract:

		
	

	

	

	

	

	


 


9.2.2 Design-Builder designates the individual listed below as its Design-Builder’s Representative, which individual has the authority and responsibility set forth in Section 2.1.1 of the General Conditions of Contract:

	

	

	

	

	

	



Article 10
Bonds and Insurance

10.1	Insurance.  Design-Builder shall procure in accordance with Article 5 of the General Conditions of Contract the required insurance coverages.

10.2	Bonds and Other Performance Security.  Design-Builder shall not be required to provide a performance bond and labor and material payment bond or other performance security.

Article 11
Other Provisions

11.1		The effectiveness of this Agreement is contingent upon Design-Builder entering into a contract with _______________.

11.2		In executing this Agreement, Owner and Design-Builder each individually represents that it has the necessary financial resources to fulfill its obligations under this Agreement, and each has the necessary corporate approvals to execute this Agreement, and perform the services described herein.

11.3		This Agreement may be executed in multiple counterparts and by the different parties in separate counterparts, each of which when executed shall be deemed to be an original but all of which taken together shall constitute one and the same agreement. Signed counterparts of this Agreement may be delivered by facsimile and by scanned pdf image.

11.4	Design-Builder understands that Owner (Baylor) is a Christian institution of higher education affiliated with the Baptist General Convention of Texas.  Design-Builder shall require its employees and contractors to refrain from conduct that would reflect poorly on Baylor’s Christian witness and to avoid improper actions and language while around Baylor students and employees as well as visitors to the Baylor campus.  

11.5	The Owner’s facility is a tobacco free facility.  Use of tobacco is prohibited in the construction areas or within twenty-five (25) feet of any entrance to the facility.

IN WITNESS WHEREOF, each of the parties has caused this Agreement to be executed as of the date first written above by their respective officers thereunto duly authorized.

OWNER:						DESIGN-BUILDER:

Baylor University					____________________ 

By:								By:						
		Reagan M. Ramsower					____________________
		Senior Vice President for Operations &			____________________	
		Chief Financial Officer
	
Date:							Date:						








































EXHIBIT “A”



General Conditions of Contract
Between Owner and Design-Builder

This document has important legal consequences.  Consultation with 
an attorney is recommended with respect to its completion or modification. 
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Article 1
General

1.1	Mutual Obligations

1.1.1	Owner and Design-Builder commit at all times to cooperate fully with each other, and proceed on the basis of trust and good faith, to permit each party to realize the benefits afforded under the Contract Documents.  The foregoing notwithstanding, nothing in the Agreement, these General Conditions, or any other Contract document shall be interpreted by to establish a fiduciary duty owed by Owner to Design-Builder, or by Design-Builder to Owner.

1.2	Basic Definitions and Interpretation

1.2.1	Agreement refers to the executed contract between Owner and Design-Builder, Cost Plus Fee with a Guaranteed Maximum Price identified as the __________________________________________________. 

1.2.2	Design-Builder Parties means Design-Builder and its Designer, Subcontractors, Sub-Subcontractors and anyone else for whose acts or omissions Design-Builder may be liable.

1.2.3	Construction Documents are the architectural, engineering and construction documents setting forth the design for and construction of the Project prepared by the Design-Builder including, without limitation drawings, specifications, general requirements, and all addenda.

1.2.4	Construction Work or Work is comprised of all Design-Builder’s construction and other non-professional services required by the Contract Documents, including procuring and furnishing all materials, equipment, services and labor reasonably inferable from the Contract Documents to fully complete, or be incorporated into, the Project all in accordance with the Contract Documents and in compliance with all Legal Requirements and in accordance with the terms of the Agreement.

1.2.5	Day or Days shall mean calendar days unless otherwise specifically noted in the Contract Documents.

1.2.6	Deliverables are operating manuals, product cut sheets, “as-built” record documents in an electronic format acceptable to the Owner as well as a manual form acceptable to Owner, commissioning documentation, warranty information, list of Subcontractors, Sub-Subcontractors, and associated points of warranty repair contacts.

1.2.7	Designer is a qualified, licensed design professional who is not an employee of Design-Builder, but is retained by Design-Builder, or employed or retained by anyone under contract with Design-Builder, Subcontractor, or Sub-Subcontractor, to furnish Design Services required under the Contract Documents.

1.2.8	Design Services are comprised of all of Design-Builder’s services required by the Contract Documents to be performed by licensed professional architects or engineers, including the provision of all material, equipment, tools and labor, necessary to complete the Design Services.

1.2.9	Final Completion is the date on which the Work, or an agreed upon portion of the Work, is fully complete, including completion of all minor Items. 

1.2.10	Hazardous Materials means any substance or waste, material or contaminant, that is regulated, listed, identified or otherwise designated as hazardous, toxic or dangerous under, or  is regulated (or the cleanup of which can be required) under or defined by applicable Legal Requirements, including Legal Requirements pertaining to human health, safety or the environment, pollution, protection of fish, wildlife, natural resources or land use, waste management, the use, storage, generation, production, treatment, emission, discharge, remediation, removal, disposal or transport or any other activity related to a hazardous substance or exposure to a hazardous substance, or any other environmental matter. 

1.2.11	Legal Requirements are all applicable federal, state and local laws, codes, ordinances, rules, regulations, orders and decrees of any government or quasi-government entity having jurisdiction over the Project or Site, the practices involved in the Project or Site, or any Work.

1.2.12	Owner’s Project Criteria are developed by or for Owner to describe Owner’s program requirements and objectives for the Project, including use, space, price, time, site and expandability requirements, as well as submittal requirements and other requirements governing Design-Builder’s performance of the Work.  Owner’s Project Criteria may include conceptual documents, design criteria, performance requirements and other Project-specific technical materials and requirements.

1.2.13	Site is the land or premises on which the Project is located.

1.2.14	Subcontractor is any person or entity retained by Design-Builder as an independent contractor to perform a portion of the Work and shall include materialmen and suppliers.

1.2.15	Sub-Subcontractor is any person or entity retained by a Subcontractor as an independent contractor to perform any portion of a Subcontractor’s or, if applicable, a Sub-Subcontractor’s Work and shall include materialmen and suppliers to such Sub-Subcontractor.

1.2.16	Substantial Completion is the date on which the Work, or an agreed upon portion of the Work, is sufficiently complete so that the Design-Builder provides a Certificate of Occupancy from the City of Waco and the Owner may beneficially occupy and Use the Project or a portion thereof for its intended purposes.



Article 2
Design-Builder’s Services and Responsibilities

2.1	General Services

2.1.1	Design-Builder’s Representative shall be reasonably available to Owner and shall have the necessary expertise and experience required to supervise the Work and Design Services.  Design-Builder’s Representative shall communicate regularly with Owner and shall be vested with the authority to act on behalf of Design-Builder.  Design-Builder’s Representative may be replaced only with the mutual agreement of Owner and Design-Builder.

2.1.2	Design-Builder shall provide Owner with a monthly status report detailing the progress of the Work, including whether (i) the Work is proceeding according to schedule, (ii) discrepancies, conflicts, or ambiguities exist in the Contract Documents that require resolution, (iii) health and safety issues exist in connection with the Work, and (iv) other items that may require resolution so as not to jeopardize Design-Builder’s ability to complete the Work for the Contract Price and within the Contract Time(s).

2.1.3	Design-Builder shall prepare and submit, at least five (5) days prior to the meeting contemplated by Section 2.1.4 hereof, a schedule for the execution of the Work for Owner’s review and response.  The schedule shall indicate the dates for the start and completion of the various stages of Work, including the dates when Owner information and approvals are required to enable Design-Builder to achieve the Contract Time(s).  The schedule shall be revised as required by conditions and progress of the Work, but such revisions shall not relieve Design-Builder of its obligations to complete the Work within the Contract Time(s), as such dates may be adjusted in accordance with the Contract Documents.  Owner’s review of and response to the schedule shall not be construed as relieving Design-Builder of its complete and exclusive control over the means, methods, sequences and techniques for executing the Work.

2.1.4	The parties will meet within seven (7) days after execution of the Agreement to discuss issues affecting the administration of the Work and to implement the necessary procedures, including those relating to submittals and payment, to facilitate the ability of the parties to perform their obligations under the Contract Documents.

2.2	Design Professional Services

2.2.1	Design-Builder shall, consistent with applicable state licensing laws, provide through qualified, licensed design professionals employed by Design-Builder, or procured from qualified, independent licensed designers, the necessary Design Services, including architectural, engineering and other design professional services, for the preparation of the required drawings, specifications and other design submittals to permit Design-Builder to complete the Work consistent with the Contract Documents.  Nothing in the Contract Documents is intended or deemed to create any legal or contractual relationship between Owner and any Designer. 

2.3	Standard of Care for Design Professional Services

2.3.1	The standard of care for all design professional services performed to execute the Design Services shall be the care and skill ordinarily used by members of the design profession practicing under similar conditions at the same time and locality of the Project.

2.3.2	Design-Builder assumes responsibility to Owner for negligent acts, errors, and omissions of Designer and others employed or retained in connection with the design of the Project.  

2.4	Design Development Services

2.4.1	Design-Builder and Owner shall, consistent with any applicable provision of the Contract Documents, agree upon any interim design submissions that Owner may wish to review, which interim design submissions may include design criteria, drawings, diagrams and specifications setting forth the Project requirements.   On or about the time of the scheduled submissions, Design-Builder and Owner shall meet and confer about the submissions, with Design-Builder identifying during such meetings, among other things, the evolution of the design and any significant changes or deviations from the Contract Documents, or, if applicable, previously submitted design submissions.  Minutes of the meetings will be maintained by Design-Builder and provided to all attendees for review.  Following the design review meeting, Owner shall review and approve the interim design submissions in a time that is consistent with the turnaround times set forth in Design-Builder’s schedule.

2.4.2	Design-Builder shall submit to Owner Construction Documents setting forth in detail drawings and specifications describing the requirements for construction of the Work.  The Construction Documents shall be consistent with the latest set of interim design submissions; as such submissions may have been modified in a design review meeting.  The parties shall have a design review meeting to discuss, and Owner shall review and approve, the Construction Documents in accordance with the procedures set forth Section 2.4.1 above.  Design-Builder shall proceed with construction in accordance with the approved Construction Documents and shall submit six sets of approved Construction Documents to Owner prior to commencement of construction.

2.4.3	Owner’s review and approval of interim design submissions and the Construction Documents is for the purpose of mutually establishing a conformed set of Contract Documents compatible with the requirements of the Work.  Neither Owner’s review nor approval of any interim design submissions and Construction Documents shall be deemed to transfer any design liability from Design-Builder to Owner.

2.4.4	To the extent not prohibited by the Contract Documents or Legal Requirements, Design-Builder may prepare interim design submissions and Construction Documents for a portion of the Work to permit construction to proceed on that portion of the Work prior to completion of the Construction Documents for the entire Work.

2.5	Legal Requirements

2.5.1	Design-Builder shall perform (and shall cause the Subcontractors and Sub-Subcontractors to perform) the Work in accordance with all Legal Requirements and shall provide all notices applicable to the Work as required by the Legal Requirements.

2.5.2	The Contract Price and/or Contract Time(s) shall be adjusted to compensate Design-Builder for the effects of any material changes in the Legal Requirements enacted after the date of the Agreement affecting the performance of the Work, or if a Guaranteed Maximum Price is established after the date of the Agreement, then the date the parties agree upon the Guaranteed Maximum Price.  Such effects may include, without limitation, revisions Design-Builder is required to make to the Construction Documents because of changes in Legal Requirements.

2.6	Design-Builder’s Construction Phase Service

2.6. 1	Design-Builder shall provide through itself or Subcontractors (or Sub-Subcontractors) the necessary supervision, labor, inspection, testing, start-up, material, equipment, machinery, temporary utilities and other temporary facilities to permit Design-Builder to complete construction of the Project consistent with the Contract Documents.

2.6.2	Design-Builder shall perform all construction activities efficiently and with the requisite expertise, skill and competence to satisfy the requirements of the Contract Documents.  Design-Builder shall at all times exercise complete and exclusive control over the means, methods, sequences and techniques of construction.

2.6.3	Design-Builder shall employ only Subcontractors (and Subcontractors shall employ only Sub-Subcontractors) who are duly licensed and qualified to perform the Work consistent with the Contract Documents.  Owner may reasonably object to Design-Builder’s selection of any Subcontractor, or Subcontractor’s selection of any Sub-Subcontractor, provided that the Contract Price and/or Contract Time(s) shall be adjusted to the extent that Owner’s decision impacts Design-Builder’s cost or time of performance, or both, unless such objection was due to Owner’s reasonable belief that said Subcontractor was not properly licensed or qualified to perform the Work consistent with the Contract Documents.

2.6.4	Design-Builder assumes responsibility to Owner for the proper performance of the Work of Subcontractors and Sub-Subcontractors including any acts and omissions in connection with performance of the Work and performance in accordance with Section 7.4.1.  Nothing in the Contract Documents is intended or deemed to create any legal or contractual relationship between Owner and any Subcontractor or Sub-Subcontractor, including but not limited to any third-party beneficiary rights.

2.6.5	Design-Builder shall coordinate the activities of all Subcontractors.  If Owner performs other work on the Project or at the Site with separate contractors under Owner’s control, as the Owner is entitled to do so, Design-Builder agrees to reasonably cooperate and coordinate its activities with those of such separate contractors so that the Project can be completed in an orderly and coordinated manner without unreasonable disruption.

2.6.6	Design-Builder shall keep the Site well organized and reasonably free from debris, trash and construction wastes in performing the construction services efficiently, safely and without interfering with the use of adjacent land areas.  Upon Substantial Completion of the Work, or a portion of the Work, Design-Builder shall remove all debris, trash, construction wastes, materials, equipment, machinery and tools arising from the Work or applicable portions thereof to permit Owner to occupy the Project or a portion of the Project for its intended use.

2.6.7	Design-Builder acknowledges that it has full, total, and complete responsibility for providing materials, labor, and all other items necessary for providing the level of quality specified in the Contract Documents. Design-Builder agrees that this responsibility is indivisible, non-delegable, non-transferable, and not diminished by any inspections provided by Owner or its representatives.

2.7	Design-Builder’s Responsibility for Project Safety

2.7.1	Design-Builder recognizes the importance of performing the Work in a safe manner so as to prevent damage, injury or loss to (i) all individuals at the Site, whether working or visiting, (ii) the Work, including materials and equipment incorporated into the Work or stored on-Site or off-Site, and (iii) all other property at the Site or adjacent thereto.  Design-Builder assumes responsibility for implementing and monitoring all safety precautions and programs related to the performance of the Work by Design-Builder’s personnel and shall require same of Design-Builder’s Subcontractors and Sub-Subcontractors.

2.7.2	Design-Builder, Subcontractors, and Sub-Subcontractors shall comply with all Legal Requirements relating to safety, as well as any Owner-specific safety requirements set forth in the Contract Documents, provided that such Owner-specific requirements do not violate any applicable Legal Requirement.  Without limiting the preceding, Design-Builder shall comply (and shall cause the Subcontractors and Sub-Subcontractors to comply) with the rules and regulations of OSHA and the Department of Labor and shall maintain an accurate record of all cases of death, occupational disease, and injury requiring medical attention or causing loss of time from work arising out of and in the course of employment on work under Contract Documents. Design-Builder alone shall be responsible for the safety, efficiency, and adequacy of its plant, appliances, and methods, and for any damage that may result from their improper construction, maintenance, or operations. Design-Builder shall erect and properly maintain at all times, as required by the conditions and progress of the Work, proper safeguards for the protection of workers and the public and shall post danger warnings against any hazards created by the construction operations. Design-Builder shall designate a responsible member of its organization, normally the superintendent, whose duty shall be the prevention of accidents. Design-Builder will immediately report to Owner’s Representative in writing any safety-related injury, loss, damage or accident arising from the Work, and, to the extent mandated by Legal Requirements, to all government or quasi-government authorities having jurisdiction over safety-related matters involving the Project or the Work.

2.7.3	Design-Builder’s responsibility for safety under this Section 2.7 is not intended in any way to relieve Subcontractors and Sub-Subcontractors of their own contractual and legal obligations and responsibility for (i) complying with all Legal Requirements, including those related to health and safety matters, and (ii) taking all necessary measures to implement and monitor all safety precautions and programs to guard against injury, losses, damages or accidents resulting from their performance of the Work.

2.8	Design-Builder’s Representations and Warranties

	Design-Builder represents and warrants to Owner the following:

2.8.1	The construction, including all materials and equipment furnished as part of the construction, shall be new unless otherwise specified in the Contract Documents, of good quality, in conformance with the Contract Documents and free of defects in materials and workmanship.  Design-Builder’s warranty obligation excludes defects caused by abuse, alterations, or failure to maintain the Work by persons other than the Design-Builder Parties.  Nothing in this warranty is intended to limit any manufacturer’s warranty which provides Owner with greater warranty rights than set forth in this Section 2.8 or the Contract Documents.  Design-Builder will provide Owner with all Subcontractors’, Sub-Subcontractors’, and manufacturers’ warranties upon Substantial Completion.

2.8.2	Subcontractors and Sub-Subcontractors shall be reputable, skilled, reliable, competent, qualified in the trade or field in which they are to perform on the Project, and thoroughly familiar with applicable codes. Design-Builder will have primary responsibility for all Work performed by Subcontractors and Sub-Subcontractors. The failure of a Subcontractor or a Sub-Subcontractor to perform shall not be asserted by Design-Builder as an excuse for any omission from or noncompliance with requirements of Contract Documents; nor shall Design-Builder be entitled to an extension of time because of failure of a Subcontractor or a Sub-Subcontractor to perform unless said failure was a direct result of some delay to the Subcontractor or a Sub-Subcontractor of the kind and character described in the Contract Documents for which Design-Builder shall have requested and received an extension of time under the terms of the Construction Documents. Design-Builder shall not assert negligence, inefficiency, insolvency, bankruptcy, or incompetence of any Subcontractor or a Sub-Subcontractor as excuse for the existence of any noncompliance with or omission to fulfill any obligation under the Contract Documents. 

2.8.3	Prior to the date hereof Design-Builder has provided Owner with true and complete copies of the following financial statements (collectively, the "Financial Statements"):

.1	the audited balance sheets of Design-Builder for the current fiscal year and two previous fiscal years (including the reports and notes thereon and annexed thereto); and

.2	the unaudited statements of operations and statements of cash flows of 	Design-Builder for the current fiscal year and two previous fiscal years.

The Financial Statements were prepared from the records of Design-Builder and present accurately and fairly, in all material respects, (a) the financial position of Design-Builder as of the respective dates of the balance sheets included therein and the results of operations and cash flows of Design-Builder for the respective periods set forth therein, all in accordance with generally accepted accounting principles applied on a consistent basis during the periods covered thereby; and (b) since the date of the last Financial Statements provided, there has been no material adverse change in the business, assets or financial condition of Design-Builder, taken as a whole.

2.8.4	Design Builder agrees that all Design Services and the parts of the Work Product that are the result of the Design Services (“Instruments of Service”) shall meet the standard of care applicable in Texas among similar professionals performing similar Design Services and preparing Instruments of Service in connection therewith for higher education projects, like the Project.  The foregoing notwithstanding, nothing in the Agreement or these General Conditions shall be construed as a warranty or guarantee by Design-Builder to Owner of the adequacy of the Instruments of Service prepared by Design Builder or its Designer. 

2.9	Correction of Defective Work

2.9.1	Design-Builder agrees to correct any Work that is found to not be in conformance with the Contract Documents, including that part of the Work subject to Section 2.9 hereof, within a period of one (1) year (two (2) years for any building envelope elements- roofing, windows, doors, etc.) from the date of Substantial Completion of the Work or any portion of the Work, or within such longer period to the extent required by the Contract Documents. All corrections of defective work shall be at no cost to the Owner.  (Manufacturer’s warranties are not included within the purpose of this paragraph.)

2.9.2	Design-Builder shall, within five (5) days of receipt of written notice from Owner that the Work is not in conformance with the Contract Documents, take meaningful steps to commence correction of such nonconforming Work, including the correction, removal or replacement of the nonconforming Work and any damage caused to other parts of the Work affected by the nonconforming Work.  If Design-Builder fails to commence the necessary steps within such five (5) day period, Owner, in addition to any other remedies provided under the Contract Documents, may provide Design-Builder with written notice that Owner will commence correction of such nonconforming Work with its own forces.  If Owner does perform such corrective Work, Design-Builder shall be responsible for all reasonable costs incurred by Owner in performing such correction.  If the nonconforming Work creates an emergency requiring an immediate response, the five (5) day periods identified herein shall be deemed inapplicable.

2.9.3	The one (1) year and two (2) year periods referenced in Section 2.9.1 above applies only to Design-Builder’s obligation to correct nonconforming Work and is not intended to constitute a period of limitations for any other rights or remedies Owner may have regarding Design-Builder’s other obligations under the Contract Documents, or state or federal laws.

Article 3
Owner’s Services and Responsibilities

3.1	Duty to Cooperate

3.1.1	Owner shall, throughout the performance of the Work, cooperate with Design-Builder and perform its responsibilities, obligations and services in a timely manner to facilitate Design-Builder’s timely and efficient performance of the Work and so as not to delay or interfere with Design-Builder’s performance of its obligations under the Contract Documents.

3.1.2	Owner shall provide timely reviews and approvals of interim design submissions and Construction Documents consistent with the turnaround times set forth in Design-Builder’s schedule, which includes Owner’s design schedule.

3.2	Furnishing of Services and Information

3.2.1	Unless expressly stated to the contrary in the Contract Documents, Owner shall provide to the extent reasonably available or attainable, at its own cost and expense, for Design-Builder’s information and use the following, all of which Design-Builder is entitled to rely upon in performing the Work:

.1	Surveys describing the property, boundaries, topography and reference points for use during construction, including existing service and utility lines;

.2	Geotechnical studies describing subsurface conditions, and other surveys describing other latent or concealed physical conditions at the Site;

.3	Temporary and permanent easements, zoning and other requirements and encumbrances affecting land use, or necessary to permit the proper design and construction of the Project and enable Design-Builder to perform the Work;

.4	A legal description of the Site;

.5	As-built and record drawings of any existing structures at the Site; 

.6	Environmental studies, reports and impact statements describing the environmental conditions, including hazardous conditions, in existence at the site.

3.2.2	Owner is responsible for securing and executing all necessary agreements with adjacent land or property owners that are necessary to enable Design-Builder to perform the Work.  Owner is further responsible for all costs, including attorneys’ fees, incurred in securing these necessary agreements.

3.3	Financial Information

3.3.1	At Design-Builder’s request, Owner shall promptly furnish reasonable evidence satisfactory to Design-Builder that Owner has adequate funds available and committed to fulfill all of Owner’s contractual obligations under the Contract Documents.  

3.3.2	Design-Builder shall cooperate with the reasonable requirements of Owner’s lenders or other financial sources.  Notwithstanding the preceding sentence, after execution of the Agreement Design-Builder shall have no obligation to execute for Owner or Owner’s lenders or other financial sources any documents or agreements that require Design-Builder to assume obligations or responsibilities greater than those existing obligations Design-Builder has under the Contract Documents.

3.4	Owner’s Representative

3.4.1	Owner’s Representative shall be responsible for providing Owner-supplied information and approvals in a timely manner to permit Design-Builder to fulfill its obligations under the Contract Documents.  Owner’s Representative shall also provide Design-Builder with prompt notice if it observes any failure on the part of Design-Builder to fulfill its contractual obligations, including any errors, omissions or defects in the performance of the Work; provided, however, failure of Owner’s Representative to provide such notice shall not relieve Design-Builder’s obligations pursuant to the Contract Documents.

3.5	Government Approvals and Permits

3.5.1	Unless otherwise agreed in writing, Design-Builder shall obtain and pay for all necessary permits, approvals, licenses, government charges and inspection fees required for the prosecution of the Work by any government or quasi-government entity having jurisdiction over the Project.

3.5.2	Owner shall provide reasonable assistance to Design-Builder in obtaining those permits, approvals and licenses that are Design-Builder’s responsibility and are required for prosecution of the work.

3.6	Owner’s Separate Contractors

3.6.1	Owner is responsible for all work performed on the Project or at the Site by separate contractors under Owner’s control.  Owner shall contractually require its separate contractors to cooperate with, and coordinate their activities so as not to unreasonably interfere with, Design-Builder in order to enable Design-Builder to timely complete the Work consistent with the Contract Documents.

3.6.2	In the event Owner, at its sole discretion, shall either itself perform or retain one or more independent consultants to provide peer review, expert opinion, or other analysis of the design, the Construction Documents, or construction as performed in the field, Design-Builder agrees that any such review or analysis shall not constitute any admission concerning the adequacy, fitness, or completeness of the design, the Construction Documents, or the adequacy or compliance of the construction to the specifications. Such consultants’ reports are expert opinion rendered solely to Owner and shall not be used in connection with any claim or legal action arising out of or related to the Project without the express written consent of Owner.

Article 4
Hazardous Materials and Differing Site Conditions

4.1	Hazardous Materials 

4.1.1	Unless otherwise expressly provided in the Contract Documents to be part of the Work, Design-Builder is not responsible for any Hazardous Materials encountered at the Site that were not made known to Design-Builder or that in the exercise of reasonable care could have been known to Design-Builder Parties.  Design-Builder will be responsible for any Hazardous Materials at the Site that result from or are exacerbated by the acts or omissions of any of the Design-Builder Parties.  Upon encountering any Hazardous Materials, Design-Builder will stop Work immediately in the affected area and duly notify Owner and, if required by Legal Requirements, all government or quasi-government entities with jurisdiction over the Project or Site.

4.1.2	Upon receiving notice of the presence of suspected Hazardous Materials that were not made known to or could have been known by the Design-Builder Parties, Owner shall take the necessary measures required to ensure that the Hazardous Materials are remediated or rendered harmless.  Such necessary measures shall include Owner retaining qualified independent experts to (i) ascertain whether Hazardous Materials have actually been encountered, and, if they have been encountered, (ii) prescribe the remedial measures that Owner must take either to remove the Hazardous Materials or render the Hazardous Materials harmless.

4.1.3	Upon receiving notice of the presence of suspected Hazardous Materials that result from or are exacerbated by the acts or omissions of any of the Design-Builder Parties, Design-Builder shall take necessary measures required to ensure that the Hazardous Materials are remediated or rendered harmless all in accordance with applicable law.  Such necessary measures shall include Design-Builder retaining qualified independent experts to (i) ascertain whether Hazardous Materials have actually been encountered, and, if they have been encountered, (ii) prescribe the remedial measures that Owner must take either to remove the Hazardous Materials or render the Hazardous Materials harmless.

4.1.4	Design-Builder shall be obligated to resume Work at the affected area of the Project only after a qualified independent expert provides it with written certification that (i) the Hazardous Materials have been removed or rendered harmless and (ii) all necessary approvals have been obtained from all government and quasi-government entities having jurisdiction over the Project or Site.

4.1.5	Design-Builder will be entitled, in accordance with these General Conditions, to an appropriate adjustment in its Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost and/or time of performance have been adversely impacted by the presence of Hazardous Materials at the Site that are not the result of or are exacerbated by the acts or omissions of any of the Design-Builder Parties or that were known by or in the exercise of reasonable care could have been known by any of the Design-Builder Parties at the time the GMP Proposal is agreed upon by Owner and Design-Builder.

4.1.6	To the fullest extent permitted by law, Design-Builder shall indemnify, defend and hold harmless Owner and Owner’s representatives, regent’s, officers, employees, faculty, students, subcontractors, sub-subcontractors, agents and anyone employed directly or indirectly for any of them, and their officers, directors, employees and agents, from and against any and all claims, losses, damages, liabilities and expenses, including attorneys’ fees and expenses, arising out of or resulting from the (a) presence, removal, or remediation of Hazardous Materials on Owner’s property that result from or are exacerbated by the acts or omissions of any of the Design-Builder Parties; and/or (b) the presence, removal or remediation of Hazardous Materials on Owner’s property that were made known to or discovered by any of the Design-Builder Parties but which Design-Builder failed to notify Owner. 
 
4.2	Differing Site Conditions

4.2.1	Concealed or latent physical conditions or subsurface conditions at the Site that (i) materially differ from the conditions indicated in the Contract Documents or (ii) are of an unusual nature, differing materially from the conditions ordinarily encountered and generally recognized as inherent in the Work are collectively referred to herein as “Differing Site Condition(s).”  If Design-Builder encounters a Differing Site Condition, Design-Builder will be entitled to an appropriate adjustment in the Contract Price and/or Contract Time(s) to the extent Design-Builder’s cost and/or time of performance are adversely impacted by the Differing Site Condition that becomes known to or is discovered by Design-Builder prior to the time the GMP Proposal is agreed upon by the parties and provided that such Differing Site Condition is not the result of or exacerbated by the acts or omissions of the Design-Builder Parties.

4.2.2	Upon encountering a Differing Site Condition, Design-Builder shall provide prompt written notice to Owner of such condition, which notice shall not be later than five (5) days after such condition has been encountered.  Design-Builder shall, to the extent reasonably possible, provide such notice before the Differing Site Condition has been substantially disturbed or altered.





Article 5
Insurance and Bonds

5.1	Insurance to Be Maintained by Design-Builder

5.1.1	Design-Builder shall accept and abide by the provisions of the Workers’ Compensation Act of the jurisdiction in which the site is located.  Until completion of Work (and during any periods thereafter when any corrective work is being performed by the Design-Builder, any Subcontractors, or Sub-Subcontractors), Design-Builder shall furnish and maintain Workers’ Compensation/Employers Liability coverage as shall be required by Legal Requirements and as follows:

	Workers’ Compensation			Statutory
	Employers Liability			
		Each Accident			$1,000,000
		Policy Limit by Disease		$1,000,000
		Each Employee by Disease	$1,000,000
	
	A Waiver of Subrogation in favor of Owner with respect to injuries/illness to vendor’s employees is required.  A copy of the endorsement to policy must be submitted to Owner’s Director of Insurance and Contract Services prior to commencement of any work or service pursuant to any contract.  

5.1.2	Design-Builder shall furnish and maintain Builder’s Risk Insurance in the amounts necessary to cover the full value of the Project subject to all terms, conditions and sub-limits of policy pending Owner review and approval of policy.

5.1.3 Design-Builder shall furnish and maintain in full force and effect until at least one year after completion of the Work (or if Design-Builder is required to perform any corrective work after completion of the Work, until at least one year after the last date on which corrective work was performed), Commercial General Liability Insurance in amounts not less than $2,000,000 per occurrence as respects bodily injury with $2,000,000 annual aggregate, or such greater limits as shall be required by Legal Requirements.  Such insurance shall:
(a) Include contractual liability coverage for the indemnity obligation assumed by Design-Builder per Article 7 hereof; and
(b) Include Completed Operations and Products Liability Coverage.

	The commercial general liability insurance shall (i) name Owner as an additional insured but coverage shall only apply to the extent that it arises in whole or in part from Design-Builder’s act, error, omission, negligence or willful misconduct. Coverage of additional insured’s shall not include coverage for additional insured’s own negligence or the negligence of a third party unless: (a) the claim arises only in part due to the additional insured’s or a third party’s negligence, in which case the coverage shall be comparative and only be required to the extent the claim arises from the named insured’s act, error, omission, negligence or willful misconduct and  (b) the claim arises out of or results from bodily injury to, or sickness, disease or death of, any employee, agent or representative of Design Builder or any Design-Builder Parties; (ii) contain a provision that Owner, although named an insured, shall nonetheless be entitled to recovery for any loss suffered by Owner as a result of Design-Builder’s negligence, and (iii) be written as a primary policy not contributing with any other coverage which Owner may carry.

5.1.4	Design-Builder shall furnish and maintain in full force and effect until at least one year after completion of the Work (or if Design-Builder is required to perform any corrective work after completion of the Work, until at least one year after the last date on which corrective work was performed), Professional Liability Coverage/Errors and Omissions with limits of $2,000,000 with a $2,000,000 aggregate;

5.1.5	Design-Builder shall furnish and maintain in full force and effect until at least one year after completion of the Work (or if Design-Builder is required to perform any corrective work after completion of the Work, until at least one year after the last date on which corrective work was performed), Pollution Liability with limits of $1,000,000 per loss and $1,000,000 aggregate; and

5.1.6	Design-Builder shall furnish and maintain in full force and effect until at least one year after completion of the Work (or if Design-Builder is required to perform any corrective work after completion of the Work, until at least one year after the last date on which corrective work was performed), Umbrella Liability, including completed operations, with limits of $5,000,000 for each occurrence, $5,000,000 general aggregate.
	
5.1.7	Design-Builder shall furnish and maintain until completion of the Work (and during any periods thereafter when any corrective work is being performed by it or any Subcontractors or Sub-Subcontractors) Business Automobile Liability Insurance in amounts not less than $1,000,000 combined single limit per occurrence as respects bodily injury and property damage and $1,000,000 combined single limit per occurrence as respects property damage covering all owned, rented and non-owned vehicles.

5.1.8	Design-Builder shall cause each Designer to carry at all times a standard “error and omissions” policy of insurance for the Design Services with a company and in form and limits equal to that required of the Design-Builder, or as may have been previously specified with Designer.   Owner may accept modified limits of liability at Owner’s sole discretion.

5.1.9	Limits under the Commercial General Liability, and Business Auto Liability, and Errors and Omissions policies can be obtained by any combination of primary and excess coverage.

5.1.10	All insurance policies required to be maintained by Design-Builder shall be procured from insurance companies rated at least A-VII or better by the then current edition of Bests Insurance Reports published by A.M. Best Co and authorized to do business in Texas.  Prior to commencement of Design-Builder’s Services, Design-Builder shall furnish Owner with certificates of insurance evidencing that Design-Builder is carrying the insurance required to be carried by it and Designer pursuant to Article 5 hereof.  The certificates shall specify that the insurance evidenced thereby will not be cancelled or materially changed unless the insurer has given Owner at least thirty (30) days prior written notice.

5.1.11	If any portion of the Work is to be subcontracted, Design-Builder shall require each Subcontractor and Sub-Subcontractor to maintain and furnish it with satisfactory evidence that each such Subcontractor and Sub-Subcontractor is maintaining Workers’ Compensation, Employer’s Liability and such other forms and amounts of insurance equal to the amounts required of the Design-Builder.  Because Design-Builder is liable to Owner for the acts and omissions of Subcontractors and Sub-Subcontractors, Design-Builder may accept modified limits of liability from Subcontractors and Sub-Subcontractors in Design-Builder’s sole discretion.

5.1.12	Any insurance carried by Design-Builder shall include a waiver of subrogation clause in favor of Owner.

5.1.13	Should Owner elect to have separate contractors install Owner-furnished materials, furniture, fixtures and/or equipment, the value of same plus installation will be covered, at the discretion of the Owner, under a separate builder’s risk policy or under insurance coverage maintained by Owner.  All such liability and builder’s risk insurance policies shall contain endorsements waiving the carrier's right of subrogation against Owner, Design-Builder, any Subcontractor, any Sub-subcontractor, or anyone directly or indirectly employed by any of them, or anyone for whose acts any of them may be liable.  This separate insurance is intended to cover the insurable value of all separate contractors not included in the property insurance policy(s) purchased in accordance with other provisions in this Article.  The Owner shall provide a copy of the Waiver of Subrogation Endorsement required by this subparagraph to the Design-Builder prior to allowing any such separate contractors to enter the subject site.

5.1.14	The charge for the insurance provided by the Design-Builder is fixed for the duration of the Project and subject to appropriate adjustment only if the Project scope or duration changes.  Owner hereby approves the charges set forth in Exhibit “D” and such amounts shall not be subject to audit.






Article 6
Payment

6.1	Schedule of Values 

6.1.1	Within five (5) days after Owner’s acceptance of the GMP Proposal, Design-Builder shall submit for Owner’s review and approval a schedule of values for all of the Work (the “Schedule of Values”).  The Schedule of Values will (i) subdivide the Work into its respective parts; (ii) include values for all items comprising the Work and (iii) serve as the basis for monthly progress payments made to Design-Builder throughout the Work.  The Schedule of Values is a summary document and line items are not individually guaranteed.  Pay requests shall not be rejected on the basis that an individual Schedule of Values item is over budget so long as there is a reasonable expectation at such time by Owner that the total GMP will not be exceeded (excluding Contingency).

6.2	Monthly Progress Payments

6.2.1	On or before the date established in the Agreement, Design-Builder shall submit for Owner’s review and approval its Application for Payment requesting payment for all Work performed as of the date of the Application for Payment subject to any applicable retainage.  The Application for Payment shall be accompanied by all supporting documentation required by the Contract Documents necessary to support such Application for Payment, inclusive of lien releases in form and content reasonably acceptable to Owner and that satisfy all Legal Requirements, and/or documentation established at the meeting required by Section 2.1.4 hereof.

6.2.2	The Application for Payment may request payment for equipment and materials not yet incorporated into the Project, provided that (i) Owner is satisfied that the equipment and materials are suitably stored at either the Site or another acceptable location, (ii) the equipment and materials are protected by suitable insurance obtained by Design-Builder, and (iii) upon payment, Owner will receive title to and possession of the equipment and materials free and clear of all liens and encumbrances.

6.2.3	The Application for Payment shall constitute Design-Builder’s representation that the Work has been performed consistent with the Contract Documents, has progressed to the point indicated in the Application for Payment, and that title to all Work will pass to Owner free and clear of all claims, liens, encumbrances, and security interests upon Design-Builder’s receipt of payment.

6.3	Withholding of Payments

6.3.1	On or before the date established in the Agreement, Owner shall pay Design-Builder all amounts properly due. Owner may withhold or, on account of subsequently discovered evidence, nullify the whole or a part of any Application for Payment or certificate to such extent as may be necessary to protect Owner from loss on account of: 

(a)	Defective work not remedied;
(b)	Claims filed or reasonable evidence indicating probable filing of claims;
(c)	Failure of Design-Builder to make payments properly to any Designer, Subcontractors or Sub-Subcontractors or payments for labor or materials;
(d)	A reasonable doubt that the Work can be completed for the balance then unpaid;
(e)	Damage to another contractor or to some third party;
(f)	Failure to maintain a rate of progress in accordance with the construction progress schedule;
(g)	Failure to supply enough skilled workers or proper materials; or
(h)	Other amounts owed or payable to Owner by Design-Builder pursuant to the Contract Documents.

If Owner determines that Design-Builder is not entitled to all or part of an Application for Payment, it will notify Design-Builder in writing at least five (5) days prior to the date payment is due.  The notice shall indicate the specific amounts Owner intends to withhold, the reasons and contractual basis for the withholding, and the specific measures Design-Builder must take to rectify Owner’s concerns.  Design-Builder and Owner will attempt to resolve Owner’s concerns prior to the date payment is due.  If the parties cannot resolve such concerns, Design-Builder may pursue its rights under the Contract Documents, including those under Article 10 hereof.

6.3.2	Notwithstanding anything to the contrary in the Contract Documents, Owner shall pay Design-Builder all undisputed amounts in an Application for Payment within the times required by the Agreement.

6.4	Right to Stop Work and Interest

6.4.1	If Owner fails to pay Design-Builder any amount that becomes properly due, Design-Builder, in addition to all other remedies provided in the Contract Documents, may stop Work pursuant to Section 11.3 hereof.

6.5	Design-Builder’s Payment Obligations

6.5.1	Design-Builder will pay Designer, Subcontractors, and Sub-Subcontractors, in accordance with its contractual obligations to such parties, all the amounts Design-Builder has received from Owner on account of their work.  Design-Builder will impose similar requirements on Designer, Subcontractors, and Sub-Subcontractors to pay those parties with whom they have contracted.  Design-Builder will indemnify and defend Owner against any claims for payment and mechanic’s liens as set forth in Section 7.3 hereof.

6.6	Substantial Completion

6.6.1	Design-Builder shall notify Owner when it believes the Work, or to the extent permitted in the Contract Documents, a portion of the Work, is substantially complete.  Within five (5) days of Owner’s receipt of Design-Builder’s notice, Owner and Design-Builder will jointly inspect such Work to verify that it is substantially complete in accordance with the requirements of the Contract Documents.  If the parties agree such Work is substantially complete, Design-Builder shall prepare and issue a Certificate of Substantial Completion that will set forth (i) the date of Substantial Completion of the Work or portion thereof as agreed upon by the parties, (ii) the remaining items of Work that have to be completed before final payment, (iii) provisions (to the extent not already provided in the Contract Documents) establishing Owner’s and Design-Builder’s responsibility for the Project’s security, maintenance, utilities and insurance pending final payment and (iv) an acknowledgment that warranties commence to run on the date of Substantial Completion, except as may otherwise be noted in the Certificate of Substantial Completion.

6.6.2	Owner, at its option, may use a portion of the Work which has been determined to be substantially complete, provided, however, that (i) a Certificate of Substantial Completion has been issued for the portion of Work addressing the items set forth in Section 6.6.1 above, (ii) Design-Builder and Owner have obtained the consent of their sureties and insurers, and to the extent applicable, the appropriate government authorities having jurisdiction over the Project, and (iii) Owner and Design-Builder agree that Owner’s use or occupancy will not interfere with Design-Builder’s completion of the remaining Work.

6.7	Final Payment

6.7.1	After receipt of a Final Application for Payment from Design-Builder, Owner shall make final payment by the time required in the Agreement, provided that Design-Builder has completed all of the Work in conformance with the Contract Documents.

6.7.2	At the time of submission of its Final Application for Payment, Design-Builder shall provide the following information:

.1	An affidavit that there are no claims, obligations or liens outstanding or unsatisfied for labor, services, material, equipment, taxes or other items performed, furnished or incurred for or in connection with the Work which will in any way affect Owner’s interests;

.2	A general release (in form and content reasonably acceptable to Owner and that satisfies all Legal Requirements) executed by Design-Builder waiving, upon receipt of final payment by Design-Builder, all claims and liens, except those claims that are expressly set forth in such release and remain unsettled at the time of final payment;

.3	If the parties agree that Final Completion has occurred, Design-Builder shall prepare and issue a Certificate of Final Completion that will set forth the date of Final Completion;

.4	All operating manuals, warranties, as-builts, and other deliverables required by the Contract Documents; and

.5	Certificates of insurance confirming that required coverages will remain in effect consistent with the requirements of the Contract Documents.

6.7.3	No payment nor any partial or entire use or occupancy of the Project by Owner shall constitute an acceptance of Work or materials not in accordance with the Contract Documents. Owner shall not waive or be deemed to waive any claims or possible claims against Design-Builder by making such final payment.  

Article 7
Indemnification

7.1	Patent and Copyright Infringement

7.1.1	Design-Builder shall defend any action or proceeding brought against Owner based on any claim that the Work, or any part thereof, or the operation or use of the Work or any part thereof, constitutes infringement of any United States patent or copyright, now or hereafter issued.  Owner shall give prompt written notice to Design-Builder of any such action or proceeding and will reasonably provide authority, information and assistance in the defense of same.  Design-Builder shall indemnify and hold harmless Owner from and against all damages and costs, including but not limited to attorneys’ fees and expenses awarded against Owner or Design-Builder in any such action or proceeding.  Design-Builder agrees to keep Owner informed of all developments in the defense of such actions.

7.1.2	If Owner is enjoined from the operation or use of the Work, or any part thereof, as the result of any patent or copyright suit, claim, or proceeding, Design-Builder shall at its sole expense take reasonable steps to procure the right to operate or use the Work.  If Design-Builder cannot so procure such right within a reasonable time, Design-Builder shall promptly, at Design-Builder’s option and at Design-Builder’s expense, (i) modify the Work so as to avoid infringement of any such patent or copyright or (ii) replace said Work with Work that does not infringe or violate any such patent or copyright.

7.1.3	Sections 7.1.1 and 7.1.2 above shall not be applicable to any suit, claim or proceeding based on infringement or violation of a patent or copyright (i) relating solely to a particular process or product of a particular manufacturer specified by Owner and not offered or recommended by Design-Builder to Owner or (ii) arising from modifications to the Work by Owner or its agents after acceptance of the Work.  If the suit, claim or proceeding is based upon events set forth in the preceding sentence, Owner shall defend, indemnify and hold harmless Design-Builder to the same extent Design-Builder is obligated to defend, indemnify and hold harmless Owner in Section 7.1.1 above.

7.1.4	The obligations set forth in this Section 7.1 shall constitute the sole agreement between the parties relating to liability for infringement of violation of any patent or copyright and shall survive Final Completion.

7.2	Tax Claim Indemnification

7.2.1	If, in accordance with Owner’s direction, an exemption for all or part of the Work is claimed for taxes, Owner shall indemnify, defend and hold harmless Design-Builder from and against any liability, penalty, interest, fine, tax assessment, attorneys’ fees or other expenses or costs incurred by Design-Builder as a result of any action taken by Design-Builder in accordance with Owner’s directive.

7.3	Payment Claim Indemnification

7.3.1	Design-Builder shall indemnify, defend, and hold harmless Owner from any claims or mechanic’s liens brought against Owner or against the Project as a result of the failure of Design-Builder, or those for whose acts it is responsible, to pay for any services, materials, labor, equipment, taxes or other items or obligations furnished or incurred for or in connection with the Work.  Within five (5) days of receiving written notice from Owner that such a claim or mechanic’s lien has been filed, Design-Builder shall commence to take the steps necessary to discharge said claim or lien, including, if necessary, the furnishing of a mechanic’s lien bond in form and content reasonably acceptable to Owner and that satisfies all Legal Requirements.  If Design-Builder fails to do so, Owner will have the right to discharge the claim or lien and hold Design-Builder liable for costs and expenses incurred, including attorneys’ fees.



7.4	Design-Builder’s General Indemnification

7.4.1	DESIGN SERVICES CLAIMS:  TO THE FULLEST EXTENT PERMITTED BY LAW, AND EXCEPT AS SET OUT IN SUBPARAGRAPHS 7.1, 7.3, 7.4.2, 7.4.3, and 7.4.4, WHICH ARE OBLIGATIONS OF DESIGN-BUILDER THAT ARE SEPARATE AND APART FROM THOSE SET OUT IN THIS SUBPARAGRAPH 7.4.1, DESIGN-BUILDER SHALL INDEMNIFY AND HOLD HARMLESS THE OWNER AND ALL OF ITS REGENTS, OFFICERS, DIRECTORS, MEMBERS, PARTNERS, AFFILIATES, AGENTS AND EMPLOYEES (“INDEMNITEES”) FROM AND AGAINST ALL CLAIMS, DAMAGES, LOSSES AND EXPENSES, INCLUDING BUT NOT LIMITED TO, ATTORNEYS’, ACCOUNTANTS’, AND CONSULTANTS’ FEES AND OTHER DEFENSE COSTS ARISING OUT OF, ALLEGED TO ARISE FROM, OR RESULTING FROM DESIGN-BUILDER’S PERFORMANCE OF THE DESIGN SERVICES  (“PROFESSIONAL SERVICES CLAIMS”), BUT ONLY TO THE EXTENT CAUSED IN WHOLE OR IN PART BY ANY NEGLIGENT ACT, ERROR OR OMISSION OF DESIGN-BUILDER OR ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY DESIGN-BUILDER OR ANYONE FOR WHOSE ACTS DESIGN-BUILDER MAY BE LIABLE, AND SHALL INCLUDE THE FAILURE OF DESIGN-BUILDER, ANY ARCHITECT, ANY DESIGNER, ANY SUBCONTRACTOR, ANY SUB-SUBCONTRACTOR OR ANY OTHER PERSON DESIGNING THE PROJECT OR PERFORMING ANY PORTION OF THE WORK (“DESIGN-BUILDER PARTIES”) TO COMPLY WITH ANY LEGAL REQUIREMENT.

7.4.2	NON-PROFESSIONAL SERVICES CLAIMS:  TO THE FULLEST EXTENT PERMITTED BY LAW, DESIGN-BUILDER AGREES TO DEFEND, INDEMNIFY, AND HOLD HARMLESS INDEMNITEES FROM AND AGAINST ANY AND ALL CLAIMS, DAMAGES, LOSSES AND EXPENSES, INCLUDING, BUT NOT LIMITED TO, ATTORNEYS’, ACCOUNTANTS’, AND CONSULTANTS’ FEES AND OTHER DEFENSE COSTS ARISING OUT OF, ALLEGED TO ARISE FROM, OR RESULTING FROM DESIGN-BUILDER’S PERFORMANCE OF ALL WORK AGREED TO UNDER THIS AGREEMENT OTHER THAN THE DESIGN SERVICES, BUT ONLY TO THE EXTENT CAUSED IN WHOLE OR IN PART BY THE PERFORMANCE OR NONPERFORMANCE OR BREACH OF THE NON-PROFESSIONAL SERVICE PORTIONS OF CONTRACT DOCUMENTS OR BY ANY NEGLIGENT ACT, ERROR, OMISSION OR WILLFUL MISCONDUCT OF DESIGN-BUILDER OR DESIGN-BUILDER PARTIES FOR NON-PROFESSIONAL SERVICES, AND SHALL INCLUDE BUT NOT BE LIMITED TO:

	(a) THE FAILURE OF DESIGN-BUILDER, ANY SUBCONTRACTOR, ANY SUB-SUBCONTRACTOR OR ANY OTHER PERSON PERFORMING ANY PORTION OF THE WORK TO COMPLY WITH ANY LEGAL REQUIREMENT;

(b) THE ALLEGED INFRINGEMENT OF ANY PATENTS, EXCEPT IN CONNECTION WITH ITEMS OR MATERIALS SUPPLIED BY OWNER FOR WORK NOT INCLUDED UNDER THE CONTRACT DOCUMENTS;

(c) INJURY TO OR DEATH OF PERSONS, OR DAMAGE TO OR DESTRUCTION OF PROPERTY, INCLUDING PROPERTY OF OWNER; OR

(d) THE FAILURE OF DESIGN-BUILDER TO COMPLY WITH ANY OBLIGATION, TERM, COVENANT OR PROVISION OF ANY OF THE CONTRACT DOCUMENTS. 

7.4.3	WORKERS’ COMPENSATION INDEMNITY:  THE FOREGOING SUB-SECTIONS 7.4.1 AND 7.4.2  NOTWITHSTANDING, TO THE FULLEST EXTENT PERMITTED BY LAW, DESIGN-BUILDER SHALL INDEMNIFY, HOLD HARMLESS AND DEFEND INDEMNITEES FROM AND AGAINST ALL CLAIMS, DAMAGES, LOSSES AND EXPENSES, INCLUDING BUT NOT LIMITED TO, ATTORNEY’S FEES OR CONSULTANT FEES, ARISING OUT OF OR RESULTING FROM BODILY INJURY TO OR SICKNESS, DISEASE OR DEATH OF, ANY EMPLOYEE, AGENT OR REPRESENTATIVE OF DESIGN-BUILDER OR ANY DESIGN-BUILDER PARTIES, REGARDLESS OF WHETHER SUCH CLAIM, DAMAGE, LOSS OR EXPENSE IS CAUSED, OR IS ALLEGED TO BE CAUSED, IN WHOLE OR IN PART BY THE NEGLIGENCE OF ANY INDEMNITEE, IT BEING THE EXPRESS INTENT OF THE INDEMNITEES THAT IN SUCH EVENT THE DESIGN-BUILDER IS TO INDEMNIFY, HOLD HARMLESS AND DEFEND THE INDEMNITEES FROM THE CONSEQUENCES OF THEIR OWN NEGLIGENCE, WHETHER IT IS OR IS ALLEGED TO BE THE SOLE OR CONCURRING CAUSE OF THE BODILY INJURY, SICKNESS, DISEASE OR DEATH OF DESIGN-BUILDER’S EMPLOYEE OR THE EMPLOYEE OF ANY DESIGN-BUILDER PARTIES.  THE INDEMNIFICATION OBLIGATION UNDER THIS PARAGRAPH SHALL NOT BE LIMITED BY ANY LIMITATION ON THE AMOUNT OR TYPE OF DAMAGES, COMPENSATION OR BENEFITS PAYABLE BY OR FOR DESIGN-BUILDER UNDER WORKERS’ COMPENSATION ACTS, DISABILITY BENEFITS ACTS OR OTHER EMPLOYEE BENEFITS ACTS.  DESIGN-BUILDER SHALL PROCURE LIABILITY INSURANCE COVERING ITS OBLIGATIONS UNDER THIS PARAGRAPH.


7.4.4	If an employee of Design-Builder, Designer, Subcontractors, Sub-Subcontractors, anyone employed directly or indirectly by any of them or anyone for whose acts any of them may be liable has or asserts a claim against Owner, its officers, regents, employees, or agents, Design-Builder’s indemnity obligations set forth in this Agreement shall not be limited by any limitation on the amount of damages, compensation or benefits payable by or for Design-Builder, Designer, Subcontractors, Sub-Subcontractors, or other entity under any employee benefit acts, including workers’ compensation or disability acts.

7.5	Survival 

7.5.1	The provisions of this Article 7 shall survive Final Completion and the termination of the Contract Documents. 

Article 8
Time

8.1	Obligation to Achieve the Contract Times

8.1.1	Design-Builder agrees that it will commence performance of the Work and achieve the Contract Time(s) in accordance with Article 5 of the Agreement.

8.2	Delays to the Work

8.2.1	If Design-Builder is delayed in the performance of the Work due to acts, omissions, conditions, events, or circumstances beyond its control and are not reasonably anticipated and due to no fault of its own or those for whom Design-Builder is responsible, the Contract Time(s) for performance shall be reasonably extended by Change Order, including consideration of compensation for Design-Builder’s extended general conditions.  By way of example, events that will entitle Design-Builder to an extension of the Contract Time(s) include acts or omissions of Owner or anyone under Owner’s control (including separate contractors), changes in the Work, Differing Site Conditions, Hazardous Materials (that were not created by the Design-Build Parties or that were known by or in the  exercise of reasonable care could have been known by the Design-Build Parties at the time the GMP Proposal is agreed upon), wars, floods, labor disputes (other than by employees of the Design-Builder), unusual delay in transportation, epidemics abroad, earthquakes, adverse weather conditions not reasonably anticipated, and other acts of God.

Article 9
Changes to the Contract Price and Time

9.1	Change Orders

9.1.1	A “Change Order” is a written instrument issued after execution of the Agreement signed by Owner and Design-Builder, stating their agreement upon all of the following:

.1	The scope of the change in the Work;

.2	The amount of the adjustment to the Contract Price; and

.3	The extent of the adjustment to the Contract Time(s).

9.1.2	All Changes In The Work shall be predicated by a “Cost Event” submitted by the Design-Builder for each individual cost item, logged into a Design-Builder’s Cost Event Log, and submitted to the Owner’s Representative for review and preliminary approval prior to Change Order documents being generated for such work.  Upon approval of each Cost Event, or if mutually agreed to by both the Owner and Design-Builder, an aggregate of more than one approved Cost Events, a Change Order document will be generated, processed by the Design-Builder and the Owner, and the Work performed under the applicable conditions of the Contract Documents.  Owner and Design-Builder shall negotiate in good faith and as expeditiously as possible the appropriate adjustments for such changes.

9.2	Work Change Directives

9.2.1	A “Work Change Directive” is a written order prepared and signed by Owner, directing a change in the Work prior to agreement on an adjustment in the Contract Price and/or the Contract Time(s).

9.2.2	Owner and Design-Builder shall negotiate in good faith and as expeditiously as possible the appropriate adjustments for the Work Change Directive.  Upon reaching an agreement, the parties shall prepare and execute an appropriate Change Order reflecting the terms of the agreement.

9.3	Minor Changes in the Work

9.3.1	Minor changes in the Work do not involve an adjustment in the Contract Price and/or Contract Time(s) and do not materially and adversely affect the Work, including the design, quality, performance and workmanship required by the Contract Documents.  Design-Builder may make minor changes in the Work consistent with the intent of the Contract Documents, provided, however that Design-Builder shall promptly inform Owner, in writing, of any such changes and record such changes on the documents maintained by Design-Builder and delivered to Owner upon Final Completion.

9.4	Contract Price Adjustments

9.4.1	The increase or decrease in Contract Price resulting from a change in the Work shall be determined by one or more of the following methods:

.1	Unit prices set forth in the Agreement or as subsequently agreed to between the parties;

.2	A mutually accepted, lump sum, properly itemized and supported by sufficient substantiating data to permit evaluation by Owner;

.3	Costs, fees and any other markups set forth in the Agreement; and

.4	If an increase or decrease cannot be agreed to as set forth in items .1 through .3 above and Owner issues a Work Change Directive, the cost of the change of the Work shall be determined by the reasonable expense or savings in the performance of the Work resulting from the change, including a reasonable overhead and profit, as may be set forth in the Agreement.  If the net result of both additions and deletions to the Work is an increase in the Contract Price, overhead and profit shall be calculated on the basis of the net increase to the Contract Price.  If the net result of both additions and deletions to the Work is a decrease in the Contract Price, there shall be no overhead or profit adjustment to the Contract Price.  Design-Builder shall maintain a documented, itemized accounting evidencing the expenses and savings associated with such changes.

9.4.2	If unit prices are set forth in the Contract Documents or are subsequently agreed to by the parties, but application of such unit prices will cause substantial inequity to Owner or Design-Builder because of differences in the character or quantity of such unit items as originally contemplated, such unit prices shall be equitably adjusted.

9.4.3	If Owner and Design-Builder disagree upon whether Design-Builder is entitled to be paid for any services required by Owner, or if there are any other disagreements over the scope of Work or proposed changes to the Work, Owner and Design-Builder shall resolve the disagreement pursuant to Article 10 hereof.  As part of the negotiation process, Design-Builder shall furnish Owner with a good faith estimate of the costs to perform the disputed services in accordance with Owner's interpretations.  If the parties are unable to agree and Owner expects Design-Builder to perform the services in accordance with Owner's interpretations, Design-Builder shall proceed to perform the disputed services, conditioned upon Owner issuing a written order to Design-Builder (i) directing Design-Builder to proceed and (ii) specifying Owner's interpretation of the services that are to be performed.  If this occurs, Design-Builder shall be entitled to submit in its Applications for Payment an amount equal to fifty percent (50%) of its reasonable estimated direct cost to perform the services, and Owner agrees to pay such amounts, with the express understanding that (i) such payment by Owner does not prejudice Owner's right to argue that it has no responsibility to pay for such services and (ii) receipt of such payment by Design-Builder does not prejudice Design-Builder's right to seek full payment of the disputed services if Owner's order is deemed to be a change to the Work and (iii) both parties agree to diligently and faithfully strive to resolve the dispute within forty-five (45) days, utilizing the process set out in Article 10 hereof.

9.5	Emergencies

9.5.1	In any emergency affecting the safety of persons and/or property, Design-Builder shall act, at its reasonable discretion, to prevent threatened damage, injury or loss.  Any change in the Contract Price and/or Contract Time(s) on account of emergency work shall be determined pursuant to the provisions above of this Article 9.

Article 10
Contract Adjustments and Disputes

10.1	Requests for Contract Adjustments and Relief 

10.1.1	If either Design-Builder or Owner believes that it is entitled to relief against the other for any event arising out of or related to the Work or Project, such party shall provide written notice to the other party of the basis for its claim for relief.  Such notice shall, if possible, be made prior to incurring any cost or expense and in accordance with any specific notice requirements contained in applicable sections of these General Conditions of Contract.  In the absence of any specific notice requirement, written notice shall be given within a reasonable time, not to exceed twenty-one (21) days, after the occurrence giving rise to the claim for relief or after the claiming party reasonably should have recognized the event or condition giving rise to the request, whichever is later.  Such notice shall include sufficient information to advise the other party of the circumstances giving rise to the claim for relief.

10.2	Dispute Avoidance and Resolution

10.2.1	The parties are fully committed to working with each other throughout the Project and agree to communicate regularly with each other at all times so as to avoid or minimize disputes or disagreements.  If disputes or disagreements do arise, Design-Builder and Owner each commit to resolving such disputes or disagreements in an amicable, professional and expeditious manner so as to avoid unnecessary losses, delays and disruptions to the Work.

10.2.2	Design-Builder and Owner will first attempt to resolve disputes or disagreements at the field level through discussions between Design-Builder’s Representative and Owner’s Representative.

10.2.3	If a dispute or disagreement cannot be resolved through Design-Builder’s Representative and Owner’s Representative, Design-Builder’s Senior Representative and Owner’s Senior Representative, upon the request of either party, shall meet as soon as conveniently possible, but in no case later than twenty (20) days after such a request is made, to attempt to resolve such dispute or disagreement.  Prior to any meetings between the Senior Representatives, the parties will exchange relevant information that will assist the parties in resolving their dispute or disagreement.

10.2.4	If after meeting the Senior Representatives determine that the dispute or disagreement cannot be resolved on terms satisfactory to both parties, the parties shall submit the dispute or disagreement to non-binding mediation.  The mediation shall be conducted by a mutually agreeable impartial mediator, or if the parties cannot so agree, a mediator designated by the American Arbitration Association ("AAA") pursuant to its Construction Industry Mediation Rules.  The mediation will be governed by and conducted pursuant to a mediation agreement negotiated by the parties or, if the parties cannot so agree, by procedures established by the mediator.  The mediation shall occur in Waco, Texas unless the parties mutually agree otherwise.

10.3	Arbitration

10.3.1	Any claims, disputes or controversies between the parties arising out of or relating to the Agreement, or the breach, validity, interpretation, application or termination thereof (a “Dispute”), which have not been resolved in accordance with the procedures set forth in Section 10.2 above shall be decided by arbitration initiated upon the written notice (an “Arbitration Notice”) of any party.  The arbitration shall be administered by the American Arbitration Association (the “AAA”) and shall be conducted in accordance with Contract Documents and the then current Commercial Arbitration Rules of the AAA including the Optional Procedures for Large, Complex Commercial Disputes (the “AAA Rules”). Arbitration is to occur in McLennan County, Texas.  
  
10.3.2	The award of the arbitrator(s) shall be final and binding upon the parties without the right of appeal to the courts.  Judgment may be entered upon it in accordance with applicable law by any court having jurisdiction thereof.

10.3.3	In the event that any party’s claim or counterclaim equals or exceeds $500,000, exclusive of interest or attorneys’ fees, the Dispute shall be heard and determined by three (3) arbitrators otherwise, the Dispute shall be heard and determined by one (1) arbitrator. In the event that one arbitrator shall hear the Dispute, the parties shall attempt to agree upon a qualified individual to serve as arbitrator.  If the parties are unable to so agree within thirty (30) days of the Arbitration Notice, then the arbitrator shall be selected and appointed in accordance with the AAA Rules. In the event that three arbitrators shall hear the Dispute, each party shall, within thirty (30) days of the Arbitration Notice, select one person to act as an arbitrator.  The two arbitrators so selected shall, within fifteen (15) days of their appointment, select a third arbitrator who shall serve as the chair of the Arbitral Panel.  The two party selected arbitrators will serve in a non-neutral capacity.  The arbitrators selected shall be qualified by education, training, and experience to hear and determine matters in the nature of the Dispute. If a party fails to appoint an arbitrator as provided herein, or if the arbitrators selected by the parties are unable or fail to agree upon a third arbitrator within fifteen (15) days of their appointment, then that arbitrator shall be selected and appointed in accordance with the AAA Rules. Should an arbitrator die, resign, refuse to act, or become incapable of performing his or her functions as an arbitrator, the AAA may declare a vacancy on the panel.  The vacancy shall be filled by the method by which that arbitrator was originally appointed. The arbitrator(s) shall be bound by and shall follow the then current ABA/AAA Rules of Ethics for Arbitrators in Commercial Disputes.

10.3.4	Unless the parties agree otherwise, the parties, the arbitrator(s), and the AAA shall treat the dispute resolution proceedings provided for herein, any related disclosures, and the decisions of the arbitrator(s), as confidential, except in connection with judicial proceedings ancillary to the dispute resolution proceedings and as otherwise required by law to protect the legal rights of a party.

10.3.5	Design-Builder and Owner expressly agree that any arbitration pursuant to this Section 10.3 may be joined or consolidated with any arbitration involving any other person or entity (i) necessary to resolve the claim, dispute or controversy, or (ii) substantially involved in or affected by such claim, dispute or controversy.  Both Design-Builder and Owner will include appropriate provisions in all contracts they execute with other parties in connection with the Project to permit such joinder or consolidation; provider however, that all arbitrations involving the Owner shall occur within McLennan County in the State of Texas.

10.3.6	Arbitration is not intended to limit the remedies available to either party.  Attorney’s fees are a permissible remedy to the extent permitted by law.

10.4	Duty to Continue Performance 

10.4.1	Unless provided to the contrary in the Contract Documents, Design-Builder shall continue to perform the Work and Owner shall continue to satisfy its payment obligations to Design-Builder, pending the final resolution of any dispute or disagreement between Design-Builder and Owner.

Article 11
Stop Work and Termination for Cause

11.1	Owner’s Right to Stop Work

11.1.1	Owner may, without cause and for its convenience, order Design-Builder in writing to stop and suspend the Work.  Such suspension shall not exceed sixty (60) consecutive days or aggregate more than ninety (90) days during the duration of the Project.

11.1.2	Design-Builder is entitled to seek an adjustment of the Contract Price and/or Contract Time(s) if its cost or time to perform the Work has been adversely impacted by any suspension of stoppage of work by Owner except to the extent that the Stop Work Order is due to actions taken by the Design-Builder that were in conflict with continual performance of the Work.

11.2	Owner’s Right to Perform and Terminate for Cause

11.2.1	If Design-Builder persistently fails to (i) provide a sufficient number of skilled workers, (ii) supply the materials required by the Contract Documents, (iii) comply with applicable Legal Requirements, (iv) timely pay, without cause,  Designer, Subcontractors, or Sub-Subcontractors, (v) prosecute the Work with promptness and diligence to ensure that the Work is completed by the Contract Time(s), as such times may be adjusted, or (vi) perform material obligations under the Contract Documents, then Owner, in addition to any other rights and remedies provided in the Contract Documents or by law, shall have the rights set forth in Sections 11.2.2 and 11.2.3 below. 

11.2.2	Upon the occurrence of an event set forth in Section 11.2.1 above, Owner may provide written notice to Design-Builder that it intends to terminate the Agreement unless the problem cited is cured, or commenced to be cured, within five (5) days of Design-Builder’s receipt of such notice.  If Design-Builder fails to cure, or reasonably commence to cure, such problem, then Owner may declare the Agreement terminated for default by providing written notice to Design-Builder of such declaration.  Such written notice shall provide an adequate description of the alleged condition of default.

11.2.3	Upon declaring the Agreement terminated pursuant to Section 11.2.2 above, Owner may enter upon the premises and take possession, for the purpose of completing the Work, of all materials, equipment, scaffolds, tools, appliances and other items thereon, which have been purchased by the Owner, all of which Design-Builder hereby transfers, assigns and sets over to Owner for such purpose, and to employ any person or persons to complete the Work and provide all of the required labor, services, materials, equipment and other items.  In the event of such termination, Design-Builder shall not be entitled to receive any further payments under the Contract Documents until the Work shall be finally completed in accordance with the Contract Documents.  If the GMP Proposal has been agreed upon prior to such termination, Design-Builder will only be entitled to be paid for Work performed prior to its default.  If Owner’s termination was proper and if Owner’s cost and expense of completing the Work exceeds the unpaid balance of the Contract Price, then Design-Builder shall be obligated to pay the difference to Owner.  Such costs and expense shall include not only the cost of completing the Work, but also losses, damages, costs and expense, including attorneys’ fees and expenses, incurred by Owner in connection with the re-procurement and defense of claims arising from Design-Builder’s default.

11.2.4	If Owner improperly terminates the Agreement for cause, the termination for cause will be converted to a termination for convenience in accordance with the provisions of Article 8 of the Agreement.

11.3	Design-Builder’s Right to Stop Work

11.3.1	Design-Builder may, in addition to any other rights afforded under the Contract Documents or at law, stop work for the following reason:

Owner’s failure to pay amounts properly due under Design-Builder’s Application for Payment.

11.3.2	Should the event set forth in Section 11.3.1 above occur, Design-Builder has the right to provide Owner with written notice that Design-Builder will stop work unless said event is cured within five (5) days from Owner’s receipt of Design-Builder’s notice.  If Owner does not cure the problem within such five (5) day period, Design-Builder may stop work.  In such case, Design-Builder shall be entitled to make a claim for adjustment to the Contract Price and Contract Time(s) to the extent it has been adversely impacted by such stoppage.

11.4	Design-Builder’s Right to Terminate for Cause

11.4.1	Design-Builder, in addition to any other rights and remedies provided in the Contract Documents or by law, may terminate the Agreement for cause for the following reasons:

.1	The Work has been stopped for ninety (90) consecutive days because of any court order, any order of a government authority having jurisdiction over the Work, or orders by Owner under Section 11.1.1 hereof, provided that such stoppage does not relate to or arise from the acts or omissions of any Design-Builder Parties; 

.2	Owner’s failure to provide Design-Builder with any information, permits or approvals that are Owner’s responsibility under the Contract Documents which results in the Work being stopped for ninety (90) consecutive days, even though Owner has not ordered Design-Builder in writing to stop and suspend the Work pursuant to Section 11.1.1 hereof provided that such stoppage does not relate to or arise from the acts or omissions of any of the Design-Build Parties; or

.3	Owner’s failure to cure the problems set forth in Section 11.3.1 above after Design-Builder has stopped the Work.

11.4.2	Upon the occurrence of an event set forth in Section 11.4.1 above, Design-Builder may provide written notice to Owner that it intends to terminate the Agreement unless the problem cited is cured, or commenced to be cured, within ten (10) days of Owner’s receipt of such notice.  If Owner fails to cure, or reasonably commence to cure, such problem, then Design-Builder may give a second written notice to Owner of its intent to terminate within an additional five (5) day period.  If Owner, within such second five (5) day period, fails to cure, or reasonably commence to cure, such problem, then Design-Builder may declare the Agreement terminated for default by providing written notice to Owner of such declaration.  In such case, Design-Builder shall be entitled to recover in the same manner as if Owner had terminated the Agreement for its convenience under Article 8 of the Agreement provided Design-Builder provides all releases and waivers of liens and other materials in the same manner as would be required upon Final Completion.

11.5	Bankruptcy of Owner or Design-Builder

11.5.1	If either Owner or Design-Builder institutes or has instituted against it a case under the United States Bankruptcy Code (such party being referred to as the “Bankrupt Party”), such event may impair or frustrate the Bankrupt Party’s ability to perform its obligations under the Contract Documents.  Accordingly, should such event occur:

.1	The Bankrupt Party, its trustee or other successor, shall furnish, upon request of the non-Bankrupt Party, adequate assurance of the ability of the Bankrupt Party to perform all future material obligations under the Contract Documents, which assurances shall be provided within ten (10) days after receiving notice of the request; and

.2	The Bankrupt Party shall file an appropriate action within the bankruptcy court to seek assumption or rejection of the Agreement within sixty (60) days of the institution of the bankruptcy filing and shall diligently prosecute such action.

If the Bankrupt Party fails to comply with its foregoing obligations, the non-Bankrupt Party shall be entitled to request the bankruptcy court to reject the Agreement, declare the Agreement terminated and pursue any other recourse available to the non-Bankrupt Party under this Article 11.

11.5.2	The rights and remedies under Section 11.5.1 above shall not be deemed to limit the ability of the non-Bankrupt Party to seek any other rights and remedies provided by the Contract Documents or by law, including its ability to seek relief from any automatic stays under the United States Bankruptcy Code or the right of Design-Builder to stop Work under any applicable provision of these General Conditions of Contract.

Article 12
Miscellaneous

12.1	Assignment

12.1.1	Neither Design-Builder nor Owner shall, without the written consent of the other assign, transfer or sublet any portion or part of the Work or the obligations required by the Contract Documents.

12.2	Successorship

12.2.1	Design-Builder and Owner intend that the provisions of the Contract Documents are binding upon the parties, their employees, agents, heirs, successors and assigns.

12.3	Governing Law

12.3.1	The Agreement and all Contract Documents shall be governed by the laws of the State of Texas without giving effect to its conflict of law principles. 


12.4	Severability

12.4.1	If any provision or any part of a provision of the Contract Documents shall be finally determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant to any applicable Legal Requirements, such determination shall not impair or otherwise affect the validity, legality, or enforceability of the remaining provision or parts of the provision of the Contract Documents, which shall remain in full force and effect as if the unenforceable provision or part were deleted, if the essential terms and conditions of the Contract Documents for both parties remain valid, legal, and enforceable.

12.5	No Waiver

12.5.1	The failure of either Design-Builder or Owner to insist, in any one or more instances, on the performance of any of the obligations required by the other under the Contract Documents shall not be construed as a waiver or relinquishment of such obligation or right with respect to future performance.

12.6	Headings

12.6.1	The headings used in these General Conditions of Contract, or any other Contract Document, are for ease of reference only and shall not in any way be construed to limit or alter the meaning of any provision.

12.7	Notice

12.7.1	Whenever the Contract Documents require that notice be provided to the other party, notice will be deemed to have been validly given (i) if delivered in person to the individual intended to receive such notice, (ii) four (4) days after being mailed by registered or certified mail, postage prepaid to the address indicated in the Agreement or (iii) if transmitted by facsimile, by the time stated in a machine generated confirmation that notice was received at the facsimile number of the intended recipient.

12.8	Amendments

12.8.1	The Contract Documents may not be changed, altered, or amended in any way except in writing signed by a duly authorized representative of each party.
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EXHIBIT “B”
		

COMMISSIONING REQUIREMENTS:
MECHANICAL, ELECTRICAL, HVAC, ATC,
AND PLUMBING SYSTEMS

Design-Builder shall conduct and lead the fulfillment of the Commissioning Requirements as set forth herein. For the purposes of this Exhibit, the term Owner includes the designated representatives of the Owner, which may include Owner's choice of a Commissioning Agent.

COMMISSIONING OBJECTIVES

A.	Commissioning is a process, conducted by the appropriate representatives of the Owner and the Design-Builder and its Subcontractors and Sub-Subcontractors, to ensure that all systems to be commissioned perform interactively according to the design intent.  This is achieved through documented testing of systems performance during the construction period and prior to Substantial Completion and acceptance by the Owner.  Commissioning is intended to achieve the following objectives in accordance with the Contract Documents:

1.	Verify that applicable equipment and systems are installed according to the manufacturer's recommendations, design intent, and to industry accepted minimum standards and that they receive adequate operational checkout by Design-Builder, installing Subcontractors or Sub-Subcontractors (Installation Contractors, including the Design-Builder if appropriate) and independent Test, Adjust, and Balance Contractors (TA&B Contractors);

2.	Verify and document proper performance of equipment and systems;

3.	Verify that the operations and maintenance documentation provided is complete; and

4.	Verify the Owner's operations and maintenance personnel are adequately trained.

B.	The Design-Builder shall execute Commissioning Requirements that deliver the intended results for the building systems, using whatever personnel, time and resources are required prior to final systems performance verification and acceptance by the Owner. The Design-Builder shall provide a qualified individual to function as the Commissioning Coordinator (“Coordinator”) to manage the Commissioning Requirements.

C.	This Exhibit provides minimum program requirements; however, the Design-Builder shall exceed those requirements whenever necessary to achieve the intent of Commissioning Requirements.

D.	The Owner may choose to designate a Commissioning Agent as an Owner's representative in the Commissioning Process or Program, as follows:

1.	Complementary to the Design-Builder’s responsibility to Commission and Test the building systems, a Commissioning Agent selected by Owner may be involved. The Commissioning Agent will provide independent equipment systems installation inspection and performance verification. These independent verifications will be a prerequisite to Substantial Completion and the final equipment and systems acceptance by the Owner and Engineer of Record. It should be emphasized that this independent system verification does not negate the Design-Builder’s obligations to fully test the building systems.

2.	The Owner/Commissioning Agent shall (and the Design-Builder and all Installation Contractors shall permit the Owner/Commissioning Agent to):

a.	Verify and Test equipment systems installation and performance after the Coordinator provides written notice that the building equipment and systems have been completed, tested and are fully operational. Upon this notification, the Commissioning Agent will verify the installation and performance of the equipment and system(s);

b.	Review the submitted Systems Testing Documentation Forms;

c.	Participate in initial Pre-Commissioning Coordination Meeting to be scheduled by the Coordinator;

d.	Witness all testing, review results of testing, provide summary of deficiency findings to Coordinator for inclusion in the minutes of distribution, and participate in test, adjust, and balance procedures meeting and review proposed procedures;

e.	Participate in systems installation inspections during the construction timetable and include any identified deficiencies in the Engineer of Record’s punch-list, and participate in Coordinator's systems testing and manufacturer start-up of major equipment; and

f.	Perform independent systems performance verification, and report findings to Owner/ Commissioning Agent and Engineer of Record.


DEFINITIONS

Systems Testing Documentation Forms:  The testing documentation forms for each system will include at least the following: design performance criteria to be tested for measured results by the TA&B Contractors and Installation Contractors, manufacturer checkout sheets, approved submittals, operation and maintenance manuals, approved sequence of operation, controls point checkout tests, and check out and sign off for all appropriate representatives.

Participate:  Participate means to attend Commissioning events, provide technical expertise or knowledge, equipment, measurements and observation needed or requested by the Coordinator.  Engineer of Record, Owner, and Owner's independent Commissioning agent, if Owner so desires, shall provide follow-up analysis, equipment data, design, or other trade or professional services needed in response to Commissioning events.

Test:  Test means to actively observe and measure, while documenting the results, as proof that the performance of individual systems in all modes of operation complies with the Contract Documents.  All systems testing are performed by the Installation Contractors under the direction of the Coordinator.

Verify:  Verify means to positively determine that the documented test results submitted by the Coordinator complies with the Contract Documents.  Verification will be conducted by the Owner and Engineer of Record through observation and measurement.

Accept:  Accept means the Owner's act to accept the systems as fully operational and in compliance with the Contract Documents, after systems performance verification by the Owner and recommendation by the Engineer of Record.


COMMISSIONING TEAM

Minimum membership in the Commissioning Program shall include the following participants:

Design-Builder
Coordinator
Engineer of Record
Commissioning Agent (Owner's Representative)
HVAC Controls Subcontractor (CC)
Electrical Subcontractor (EC)
Plumbing Subcontractor (PC)
Piping Subcontractor (PHVAC)
Sheet Metal Subcontractor (SHVAC)
Test, Adjust, and Balance Subcontractors (TA&B Contractors) provided by the Design-Builder 


COMMISSIONING RESPONSIBILITIES

Design-Builder, Coordinator, Installation Contractors (CC, EC, PC, PHVAC, SHVAC) and TA&B Contractor(s):

1.	The Design-Builder shall execute the Commissioning Program, through organization of all meetings, tests, demonstrations, training events, and performance verifications described in the Contract Documents and approved Commissioning Program.  Organizational responsibilities include preparation of agendas, attendance lists, arrangements for facilities and timely notification to participants for each Commissioning event.  The Coordinator shall act as chairman of all Commissioning events and assure execution of all agenda items. The Coordinator shall prepare minutes of every Commissioning event, and send copies to all attendees within five (5) working days of the event.

2.	The Design-Builder, Coordinator and all Installation Contractors shall review the plans and specifications with respect to the completeness in all areas relating to the Commissioning Program.  This includes ensuring that there are adequate items included in the design to ensure the ability to properly test, adjust and balance the systems and to document the performance of each piece of equipment and each system.  Any items that are required for Commissioning but not shown shall be brought to the attention of the Owner and Engineer of Record prior to submittal of shop drawings.  Likewise, any items that are required for Commissioning but not installed shall be provided at no additional cost to the project.

3.	The Coordinator shall schedule a Pre-Commissioning Coordination Meeting within ninety (90) days of execution of the Agreement, at the site and at a time suitable to all representatives.  This Pre-Commissioning Meeting will be for the purpose of reviewing the complete Commissioning Program and establishing tentative schedules for maintenance orientation and inspections, operational and maintenance submittals, training sessions, system flushing and testing, job completion, system startup, and test, adjust and balance work.

4.	The Design-Builder, Coordinator and Installation Contractors shall be responsible for developing Systems Testing Documentation Forms for all equipment tests, system functional tests, and cross-system functional tests.  Test procedures shall be in accordance with equipment manufacturer's recommendations, where applicable.  Test procedures shall fully describe system configuration and steps required for each test, appropriately documented so that the Commissioning Agent and Engineer of Record can repeat the tests with virtually identical results.  The testing procedure for each system should include the following: measured results by Coordinator and Installation Contractor(s), manufacturer checkout sheets, approved submittals, operation and maintenance manuals, approved sequence of operation, and controls point checkout tests, check out and sign off for all associated parties.  The Coordinator will be responsible that all Systems Testing Documentation Forms are complete.

5.	The Design-Builder and Coordinator will review and approve all functional performance tests, results, and documentation required by the contract documents, for all equipment and systems, as performed by Installation Contractors, vendors, etc.  The Design-Builder and Coordinator shall develop schedules for all testing, integrate testing into the master construction activity schedule, and fully coordinate all Installation Contractor testing as required.

6.	The Design-Builder and Coordinator shall submit Systems Testing Documentation Forms, schedules, and other Commissioning documentation using the shop drawing submittal process, for approval by the Engineer of Record and Commissioning Agent six (6) months prior to starting any testing.  The Owner, Engineer of Record and Commissioning Agent reserve the right to require changes in the Commissioning Program for personnel assigned at any time to maintain quality assurance within the Commissioning Program at no additional cost to the project.

7.	The Design-Builder and Coordinator shall coordinate directly with each Installation Contractor on the project specific to their responsibilities and contractual obligations. All Installation Contractors shall provide qualified personnel for participation in systems tests, including seasonal testing required after the initial testing.

8.	The Design-Builder, Coordinator, and all Installation Contractors shall provide technical expertise to oversee, direct, and implement the correction of deficiencies found during the Commissioning process, observe the start-up and initial testing of equipment by the Installation Contractors, and then all final systems testing.  The Design-Builder’s personnel shall be made available to execute all aspects of the Commissioning Program until the Engineer of Record, Commissioning Agent, and Owner accept the final results.  Commissioning Program tasks and meetings may be repeated until the Engineer of Record and Commissioning Authority are satisfied and will not be fixed as one-time, one-chance events for the Coordinator or Installation Contractors.

9.	The Coordinator shall witness all testing, document the results, and incorporate the documentation in the operation and maintenance manuals, prepare a report of this observation, with separate summary of deficiency findings by the Coordinator and Design-Builder as applicable, and distribute a written record of these observations to the Owner, Engineer of Record, and Commissioning Agent.

10.	The Coordinator shall note any inconsistencies or deficiencies in system operations and enforce system compliance or recommend to the Engineer of Record modifications to system design which will improve system performance.

11.	The Coordinator shall schedule a meeting as part of a construction progress meeting with the TA&B Contractor(s) prior to the start of the Test, Adjust, and Balance procedure.  This meeting should be attended by all members of the Commissioning Team.  The TA&B Contractor will outline the test, adjust and balance procedure and get concurrence from the Coordinator, Engineer of Record, Commissioning Agent, and Owner.  The Coordinator shall ensure that the TA&B Contractor(s) have all forms required for the job database and understand their importance and use.

12.	The Coordinator shall coordinate through the Owner, Commissioning Agent, and Engineer of Record testing participation.  When performance tests, results, and forms of documentation required by the Contract Documents are completed by the Coordinator, the Owner, Engineer of Record, and Commissioning Agent shall be notified that the systems are fully operational.  After such time, the Commissioning Agent and/or Engineer of Record will conduct systems performance verification.

13.	In the event that a performance verification test by the Commissioning Agent fails, the cause of failure shall be determined by the Coordinator and rectified as soon as possible, and then re-tested.

14.	The Design-Builder and Coordinator shall assemble all record drawings and all records of Code authority inspections and approvals.  The Design-Builder and Coordinator shall review operation and maintenance information and as-built drawings and obtain all documentation from tests and assemble a final submittal to the Engineer of Record, Owner, and Commissioning Agent for approval.  The Design-Builder and Coordinator shall document warranty start and end dates.

15.	The Design-Builder and Coordinator shall oversee and/or provide training for the operation and maintenance of the systems.


SYSTEMS TO BE COMMISSIONED

The systems to be commissioned as part of this project include all those mechanical, electrical, plumbing and ATC systems.  The systems to be commissioned as part of this project include, but are not limited to, the following:

1.	Fire protection system
2.	Steam and condensate systems
3.	Heating hot water system
4.	Chilled water system
5.	Air handling system
6.	Air terminal units
7.	Water terminal units
8.	Snow melt system
9.	Building exhaust systems
10.	Smoke purge systems
11.	Building automation system
12.	Main building power systems
13.	Lighting control systems
14.	Emergency power system
15.	Variable speed drives
16.	Electrical grounding systems
17.	Fire alarm system
18.	Paging system
19.	Elevator systems

COMMISSIONING REPORT REQUIREMENTS

A.	The Coordinator shall document each Commissioning event with meeting minutes or a report.  The documents shall separately list deficiencies observed or discovered during the event as well as the corrective actions that were taken.  The document shall be distributed to Commissioning Team members.

B.	The Coordinator shall prepare a final formal report to the Design-Builder, Engineer of Record, Commissioning Agent, and Owner that will include narrative in the form of an Executive Summary of the results of the program, impressions of the training sessions and the level of operating competence and a certification that the verification of each item is complete and all systems are operating as intended.
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