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ABSTRACT
This article explores the leadership challenges that arose in the wake of the 2020 COVID19 pandemic and the widespread protests following the killing of an unarmed Black man, George
Floyd. Lawyers have been key players in both crises, as politicians, general counsel, and leaders
of protest movements, law firms, bar associations, and law enforcement agencies. Their successes
and failures hold broader lessons for the profession generally. Even before the tumultuous spring
of 2020, two thirds of the public thought that the nation had a leadership crisis. The performance
of leaders in the pandemic and the unrest following Floyd’s death suggests why.
The article proceeds in three parts. Part I explores leadership challenges during the
COVID-19 pandemic and the missteps that put millions of lives and livelihoods as risk. It begins
by noting the increasing frequency and intensity of disasters, and the way that leadership failures
in one arena—health, environmental, political, or socioeconomic—can have cascading effects in
others. Discussion then summarizes key leadership attributes in preventing, addressing, and
drawing policy lessons from major crises. Particular attention centers on the changes in legal
workplaces that the lockdown spurred, and which ones should be retained going forward. Analysis
also centers on gender differences in the way that leaders addressed the pandemic, and what they
say about effective leadership generally. Part II examines leadership challenges in the wake of
Floyd’s death for lawyers in social movements, political positions, private organizations, and bar
associations. Part III concludes with a summary of key leadership qualities in a crises, and a call
to legal educators to do more to prepare graduates for the leadership positions that so many will
assume. The goal is to help the legal profession contribute more effectively to the struggle to make
this country “a more perfect union,” in which opportunities for health, justice, and financial
security are equally shared.
INTRODUCTION
At no time in recent history has the need for leadership been so apparent and its absence
so catastrophic. Failures of leadership during the COVID-19 pandemic have placed millions of
lives and livelihoods at risk in the United States and in other nations around the globe. So too,
leadership missteps in the months following a particularly horrendous police killing of George
Floyd, an unarmed Black man, helped fuel the most sustained and widespread social protest in
American history. Even before the tumultuous spring of 2020, two thirds of the public thought that
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the nation had a leadership crisis. 1 The performance of leaders in the pandemic and the unrest
following Floyd’s death suggests why.
Lawyers have been key players in both crises. As politicians, general counsel, and leaders
of protest movements, law firms, bar associations, law enforcement agencies, they have been at
the center of crisis management. The lessons that they and the public generally have learned have
implications for lawyers in other leadership contexts. This article summarizes some of the key
points that should inform the legal profession in the struggle to make this country “a more perfect
union,” in which opportunities for health, justice, and financial security are equally shared.
Part I of the article explores leadership challenges during the COVID-19 pandemic. It
begins by noting the increasing frequency and intensity of disasters and the way they cross
jurisdictional boundaries. Leadership failures in one arena—health, environmental, political, or
socioeconomic—can have cascading effects in others and cross jurisdictional boundaries.
Discussion then focuses on key leadership attributes for preventing, addressing, and drawing
policy lessons from major crises. Attention also centers on the reforms in legal workplaces that the
lockdown spurred, and on gender differences in the way that leaders addressed the pandemic. Part
II examines the leadership challenges arising after the killing of George Floyd. It focuses on the
particular roles of leaders in social movements, in political positions, in private organizations, and
in bar associations. Part III concludes with a summary of key leadership qualities in a crises, and
a call to legal educators to do more to prepare graduates for the leadership positions that so many
will assume.
I.

LEADERSHIP IN A PANDEMIC

The COVID-19 pandemic of 2020 was a sobering reminder of the importance of
leadership. “[M]ake no mistake,” said the Director-General of the World Health Organization in
July 2020, “the greatest threat we face now is not the virus itself, rather it’s the lack of leadership
and solidarity at the global and national levels.” 2 Many medical experts have noted that this is not
the worst health threat the world has faced by any means in terms of death or contagiousness; the
problem is that so many countries have done such a poor job of handling it. 3
While the scope and intensity of the pandemic have been unprecedented, such crises are
not unpredictable. Health experts and climate scientists have been warning the public for decades
about the growing risks of such pandemics and other natural disasters. Thousands of publications
specifically warned about the risks of a virulent, highly contagious respiratory virus. 4 Many of
•
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these risks are at least partly attributable to human action and inaction, particularly at leadership
levels. These disasters increasingly appear not as unfortunate events that just happen, but as the
avoidable consequences of difficult political choices, government policies, and organizational
practices. As one expert noted, “[t]he ‘Act of God’ argument or its profane corollary (‘shit
happens’) no longer suffices to account for the occurrence and severity of a crisis.” 5
In an increasingly interconnected world, the consequences of environmental disasters,
humanitarian and health emergencies, terrorist activity, and economic failures typically cross
jurisdictional boundaries. 6 Bad leadership in one locality can have toxic effects elsewhere.
Disasters in one arena—political, economic, environmental, health—cause cascading crises in
others. 7 Experts worry about the emergence of another epidemic that might further overload our
already strained medical systems. If even the wealthiest countries such as the United States “could
underperform so badly against one rapidly spreading virus, how would [these countries] . . . fare
against two?” 8 The military’s term VUCA captures our current reality: volatile, uncertain,
complex, and ambiguous.
Experts have written extensively about what is necessary for effective leadership during
such crises. Although none of these strategies are unique to such circumstances, their absence in
disasters can have particularly catastrophic consequences for the individuals and organizations
affected. To be sure, crises vary considerably in their scope, predictability, duration, and broader
political implications, but the research in this field suggests some generalizable lessons about how
to “inform, connect, guide, and unite.” 9
Informed Strategic Thinking
One lesson is that leaders need to think strategically, informed by the best available
information. Their first step should be to seek facts and guidance from a broad array of
constituencies, including not only those with relevant scientific or financial expertise, but also
those affected by the crisis on the front lines. As the Chair of Global Health at the University of
Edinburgh Medical School has noted, “the only way to avoid ‘group think’ and blind spots is to
ensure representatives with diverse backgrounds and expertise are at the table when major
decisions are made.” 10 Leaders need to have, or to create, systems before, during, and after crises
for gathering data, planning responses, and managing risks. 11 And they need a defensible evidencebased process for balancing tradeoffs between short and long-term outcomes, and
incommensurable values involving health, safety, and financial consequences. It is not enough for
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leaders to ask for candid advice. They must show by their actions that they value differing opinions
and won’t shoot the messenger bearing bad tidings. For their own political survival, as well as the
literal survival of others, no leaders should be metaphorically “social distancing” themselves from
those who tell them what they would rather not hear. 12
Many American leaders failed miserably along these dimensions. Donald Trump’s
personal motivations, misstatements, and missteps have been chronicled in dispiriting detail
elsewhere. 13 What is more surprising and even more disheartening is the number of federal and
state officials, including lawyers, who put politics before public health, and engaged in turf battles
over whose agendas mattered most. For example, Georgia’s governor and former practicing lawyer
Brian Kemp filed a lawsuit challenging Atlanta’s mayor Keisha Lance Bottoms’ orders mandating
masks in public and issuing guidelines urging restaurants to close indoor dining rooms. Bottoms
responded on Twitter that “reading is fundamental. @Kemp is suing Atlanta over
RECOMMENDED guidelines.” 14 Kentucky’s Attorney General, Daniel Cameron, a former
lawyer- lobbyist and aide to Republican Senator Mitch McConnell, reportedly used the COVID19 pandemic to continue his mission “to make things miserable for [Democratic governor Andy]
Beshear.” He brought suits to roll back mandates on masks, social distancing, business closures,
and related actions as an “arbitrary and unreasonable burden” on citizens’ constitutional rights. 15
Florida governor Ron DeSantis, also a lawyer, pushed for early reopening of beaches and
non-essential establishments such as tattoo parlors despite rising COVID-19 cases, and refused to
require masks. “We’re gonna trust people to make good decisions,” he said, in the face of
overwhelming evidence that many people were not. 16 The DeSantis administration also fired a
scientist in its health department who claimed that the decision resulted from her refusal to fudge
numbers supporting the governor’s reopening plan. Rebekah Jones, who created Florida’s
coronavirus data portal, said that the department’s leadership asked her to lower the percentage of
positive COVID-19 cases in some counties so they would qualify for reopening. According to her
account, when she refused, the department hired a private vendor who produced the desired results.
After she resisted other requests to delete and suppress data, she was removed from the dashboard
team and then fired without a reason. A spokesperson for the governor disputed her account and
said only that Jones “exhibited a repeated course of insubordination during her time with the
department.” 17
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Support for Collaborative Initiatives Across Jurisdictional Boundaries
Crisis management experts often distinguish between what former Defense Secretary
Donald Rumsfeld labeled “known unknowns” and “unknown unknowns.” 18 The first category
involves disasters that can be anticipated, although their exact location, scale, and timing cannot;
these include hurricanes, wildfires, flooding, or airplane crashes. The second category involves
“black swans,” truly rare events that do not follow predictable patterns, and may have far reaching
impact. COVID-19 was one of those. Particularly for these crises, leaders cannot simply address
the disaster immediately before them in their own jurisdiction: they need to build and support
transnational institutions and collaborative initiatives. 19
The Trump administration has done precisely the opposite. It has attempted to withdraw
from the World Health Organization at exactly the moment when the international community
needs that institution most. 20 Experts worry that this could encourage other nations to follow suit.
And even if they do not, the result of the U.S. withdrawal will be not only to harm the WHO, but
also to “further diminish America’s already damaged international standing. A country that has
badly mishandled its own outbreak, that has bought up the world’s stock of important drugs, and
that has petulantly withdrawn from global alliances is less likely to receive warnings or support if
a new crisis emerges.” 21 Trump administration officials also removed COVID-19 data collection
from the Center for Disease Control to Health and Human Services, which has more political
appointees and is viewed as less independent and trustworthy than the largely scientific career staff
of the CDC. 22
Even more disastrous was the decision by Trump and his top officials to pursue what they
called the “state authority handoff.” 23 This avoidance of collaboration and attempt to minimize
federal accountability and political backlash left individual states with the impossible task of
obtaining adequate essential resources such as tests and protective equipment. The result was a
bidding war that forced up the price of scarce supplies and channeled them to the richest bidders,
not necessarily the places that needed them most. 24
Acting Quickly and Adjusting Constantly
Another crisis management imperative is for leaders to act and adapt quickly and
decisively. 25 They should avoid the temptation to delay or downplay the crisis in order to prevent
panic and to wait for more information that could clarify the situation. 26 A failure to make strategic
decisions is itself a decision, and in circumstances such as a pandemic, a failure to act quickly is
deadly, literally as well as figuratively. 27 American historians have noted that leveling with the
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public as quickly and candidly as possible has been the best strategy for seeing the country through
crises ranging from the Great Depression and World War II, to more recent acts of international
aggression and terrorism. 28
Many commentators have contrasted the leadership responses in South Korea and the
United States. Both had their first case of COVID-19 on the same day. Korea’s president had
stockpiled kits before the virus arrived, and within a week asked companies to prepare for mass
production. The country pioneered drive-through testing, and immediately began testing 10,000
people a day and providing quick results. The president also promptly initiated contact tracing,
isolation of the moderately sick, and constant public briefings by scientists, not politicians. 29 No
lockdowns were necessary; people observed social distancing and wore masks. 30 The
government’s action inspired what the Seoul New York Times Bureau chief described as a
“wartime sense of purpose.” 31 When a later outbreak occurred, the government again responded
quickly and decisively. The United States, by contrast, was “beset by denial and dysfunction,” and
lost seventy precious days that could been devoted to similar efforts to contain the outbreak. 32 A
few months into the pandemic, South Korea had experienced eighty-five fatalities and the United
States had that many an hour. 33 The Trump administration’s failures have led to disastrous results.
These failures include a lack of prompt national action to accelerate production and manage
distribution of scarce supplies, and to encourage masks, social distancing, widely available testing,
provision of prompt results and contact tracing. As this article went to press in August 2020, the
United States had the highest rate of COVID-19 infections and deaths in the world and South
Korea one of the lowest. 34 The United States accounts for four percent of the world’s population
and a quarter of pandemic deaths.
As the South Korean example suggests, effective crisis leadership also requires the capacity
to learn from mistakes, adjust quickly, and enlist others in light of new knowledge and
circumstances. 35 As experts note, few preexisting crisis plans “survive contact with reality.”36
Continuing adaptation is always essential, as is collaboration and cooperation. Command and
control strategies are often necessary but never sufficient. Leaders need to engage diverse
stakeholders in collective efforts toward shared goals. 37 Facilitating these relationships is itself a
challenge, given preexisting animosities, rivalries, and conflicting personal agendas, all of which
Jon Meacham, Great Leadership in a Time of Crisis, N.Y. TIMES, Mar. 24, 2020.
Robson, COVID-19; Ludo Van der Heyden, A Crisis Management Blueprint for COVID-19, INSEAD, Apr. 3,
2020; Derek Thompson, What’s Behind South Korea’s Covid-19 Exceptionalism?, ATLANTIC, May 6, 2020.
30
Thompson, What’s Behind South Korea’s Covid-19 Exceptionalism?
31
Robson, COVID-19; Van der Heyden, A Crisis Management Blueprint for COVID-19. See also Thompson,
What’s Behind South Korea’s Covid-19 Exceptionalism?
32
Yasmeen Abutaleb et al., The U.S. Was Beset by Denial and Dysfunction as the Coronavirus Raged, WASH. POST,
Apr. 4, 2020.
33
Thompson, What’s Behind South Korea’s Covid-19 Exceptionalism?
34
Coronavirus Map: Tracking the Global Outbreak, N.Y. TIMES, July 6, 2020.
35
Eric J. McNulty, Leading Through COVID-19: Finding Hope and Opportunity in a Global Calamity, MIT SLOAN
MGMT. REV., (Mar. 6, 2020), https://sloanreview.mit.edu/article/leading-through-covid-19; Kerrissey &
Edmondson, What Good Leadership Looks Like. For a general discussion of leadership in crises, see LEONARD J.
MARCUS ET AL., YOU’RE IT: CRISIS, CHANGE, AND HOW TO LEAD WHEN IT MATTERS MOST (2019).
36
BOIN ET AL., THE POLITICS OF CRISIS OF MANAGEMENT, 65.
37
Lindsey Anderson, Leadership During Crisis: Navigating Complexity and Uncertainty, LEADER TO LEADER (Mar.
3, 2020), https://www.corporatelearningnetwork.com/leadership-management/articles/leadership-during-crisis; BOIN
ET AL., THE POLITICS OF CRISIS OF MANAGEMENT, 73.
28
29

6

can be exacerbated by the stress of high-stakes circumstances. 38 By necessity, leadership in a crisis
often comes from the bottom up. For instance, following a devastating hurricane in Puerto Rico,
residents built a pulley system to bring in food and water when the bridge connecting their village
to supplies was destroyed and the central government was too overwhelmed to respond. 39
Again, the United States response has fallen short. As the Republican mayor of Miami,
Francis X. Suarez, noted, the “White House approach had only one focus. It was all predicated on
reduction [of cases and fatalities], open [businesses], reduction, open more, reduction, open. There
was never what happens if there is an increase after you reopen.” 40 Even as cases continued to
climb, and many jurisdictions lacked resources and the capacity to quickly process test results to
enable quarantines, the White House minimized the risks. President Trump told reporters that 99
percent of cases “are totally harmless,” and that many involved “young people that would heal in
a day. They have the sniffles.” 41
Credible and Compassionate Communication
Clear, consistent, credible, and compassionate messaging is also critical. Effective crisis
leadership does not just involve “doing the right thing on the ground.” 42 It also requires a
compelling narrative that helps to clarify the problem and unites the public behind the necessary
responses. Here again, leaders must begin communicating quickly, “before competing narratives
fill the space.” 43 At a minimum, their message should express empathy and explain what the
government is going to do and why. 44 Although delivering bad news is a thankless task, it is
important not to sugarcoat the truth, which will ultimately erode credibility and trust. 45 Leaders
need to avoid creating unrealistic expectations, but also to instill hope. 46 They must be aspirational
and inspirational, and leave their audience with a belief that they will get through the disaster
together and emerge on the other side with resilience and an increased ability to prevent or mitigate
such catastrophes or disasters in the future. 47 Humility, which is “a valuable leadership attribute
in the best of times, becomes essential during a crisis,” because leaders will inevitably make
mistakes. 48 The public will be much more likely to be forgiving if those in charge acknowledge
error than if they “become obsessed with dodging blame and claiming glory.” 49 Reaching out with
honesty, humility, warmth, and support is essential. 50
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Such skills are particularly important in a polarized political environment. One challenge
for lawyer leaders such as Gretchen Whitmer, the Democrat Governor of Michigan, was that
wealthy conservative Republicans joined forces with right wing groups to mount massive protests
to lockdown, social distancing, and mask requirements. 51 Extremists used Nazi symbolism to
accuse Whitmer, dubbed Whitler, of engaging in dictatorial, fascist tactics, and spread
disinformation that CDC expert Anthony “Faux-Fauci” were orchestrating the pandemic to prevent
Trump’s reelection. 52 President Trump amplified the protests by denouncing and demeaning
Whitmer as “that woman from Michigan.” 53 She responded with measured resolve, and managed
to retain a sense of humor that helped deflect vitriol; she appeared on Trevor Noah’s late night
comedy show wearing a “That Woman from Michigan” tee shirt as a badge of honor. 54
So too, leaders communicate by actions and examples, not just prepared texts. Consider
the message that President Trump conveyed by not wearing a mask for the first four months of the
pandemic, and holding rallies where participants also went without masks and did not observe
social distancing. The mayor of Austin, Texas, where intensive care cases stretched local hospitals
to capacity, watched residents’ conduct with obvious frustration. “When we were trying to get
people to wear masks,” he noted, “they would point to the president and say, ‘Well, that’s not
something that we need to do.’” 55 Miami’s mayor agreed. “People follow leaders.” Then he paused
and rephrased his remarks. “People follow those who are supposed to be leaders.” 56
Practicing what they preach can sometimes confront leaders with difficult tradeoffs. A case
in point is Chicago Mayor Lori Lightfoot’s decision to have a hair stylist come to her home when
salons were closed due to stay-at-home orders. Lightfoot had previously defended her decision to
close those businesses because “getting your roots done is not essential.” Her own haircut, she
claimed, was necessary because “I’m the public face of this city. I’m on national media, and I’m
out in the public eye.” 57 But countless other professional women may understandably have felt
that they too were in the public eye, and that their reputations and job security also depended on
maintaining certain standards of appearance. 58
Post-Crisis Accountability, Learning, and Reform
Once a crisis has abated, effective leadership requires accountability, learning, and
strategies for reform. People want a thorough and unbiased investigation into what caused the
disaster, what attempts were made to prevent and manage it, how effective the responses were,
and what should be done differently in the future. Such inquiries are necessary to provide closure
and promote reform. 59 An all too common tendency is for political leaders to attempt to shape the
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inquiry in ways that will minimize damage to them personally, by picking sympathetic members
of any investigatory body, or selectively withholding information. But a strategy of “ducking,
displacing, and deflecting responsibility” may get in the way of useful self-evaluation, an honest
reckoning of what went wrong and the strategies necessary to fix it. 60 In the end, according to an
international overview of crises responses, “buckpassing only undermines authority while
proactive, genuine, and well-communicated [assumption of] responsibility may well underpin
it.” 61
Crises often provide policy windows for reform because they dramatically expose
“underlying societal vulnerabilities and governance problems.” 62 A classic illustration is
America’s Great Depression in the 1930s, which paved the way for New Deal social welfare
programs. Because a sense of urgency may vanish quickly after all but the most cataclysmic crises,
leaders face difficult tradeoffs between getting policy proposals on the agenda quickly and doing
a thorough enough investigation to generate the best long-term solutions. Many reform efforts are
derailed by letting political agendas dictate timing. If “creating a public appearance of responsible
and forceful action now is given priority over launching more highly informed proposals later,”
the public may pay the price. 63
The qualities needed during the most urgent phase of the crisis are not the ones needed in
its aftermath. At the height of a disaster, people generally want a return to normalcy; only later are
they most receptive to critical self-reflection and policy proposals that will pay off only in the long
term. 64 Moreover, the command and control decision-making style that may be necessary or
tolerable in the urgent phase of a crisis must give way to a more persuasion-based strategy when
the objective is significant reform. Many hope that the COVID-19 pandemic, like the Great
Depression of the 1930s, will prompt discussion of the need for a better safety net for vulnerable
individuals. 65 In particular, it should underscore the failures of the American health system. It is
shameful that the United States, one of the richest countries in the world, ranks 175 out of 195
countries in health care access according to the Global Health Security Index. 66 At the very least,
the COVID-19 pandemic should trigger much better preparation for the major crises that are sure
to follow. The ravages of COVID-19 in prisons, where adequate social distancing is impossible,
should also prompt increased focus on more humane and effective alternatives to mass
incarceration. 67
Lessons For Legal Workplaces: The Conditions of Work and Pro Bono Service
For lawyers leading organizations affected by the shutdown, there are other lessons from
the experience. One is the importance of embracing new technologies, and taking advantage of
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opportunities to reduce unnecessary travel and office facetime. One survey of workers in countries
hit hard by the coronavirus found that on average, those in the United States reported an increase
in productivity from employees working at home. Other less systematic research confirmed these
findings. 68 Lawyers learned that for many tasks, they could be equally effective working remotely
with flexible schedules. 69 Despite challenging home situations, childcare responsibilities, and
social isolation, individuals often found compensating physical and psychological wellbeing from
eliminating stressful travel and rigid work hours. 70 Society also benefitted from reduced carbon
emissions and traffic congestion. In the San Francisco Bay Area, the gains were so substantial that
its Air Quality Management District asked employers to sign a “Cut the Commute” pledge by
offering remote work options to at least a quarter of workers whose jobs would permit it. 71 So too,
the pandemic brought home to many leaders the importance of demonstrating recognition of the
worker, not just the work. 72 Finding more ways to express empathy and support may help lawyer
leaders build more compassionate as well as productive workplaces.
Yet not all evidence was positive. One study that looked at data from more than 21,000
companies and sixteen large metropolitan areas worldwide in the two months before and after local
lockdowns found that the average workday was almost an hour longer, and the number of meetings
increased by 13 percent. 73 As Jeffrey Polzer, one of the coauthors noted, although workers had
added flexibility to address caretaking needs during the day, having job obligations bleed into
evening hours had corresponding downsides. Employees were expected to be constantly
accessible. “Is it working from home or living at work or both?” Polzer asked. 74 That is not a new
phenomenon for professionals such as lawyers, who have commonly been expected to be
accessible 24/7. 75 While technology has expanded opportunities to work from home, it has reduced
opportunities to not work from home. And expectations of accessibility have intensified during the
pandemic for many workers, given their fears about losing jobs and their limited options to be out
of the house.
In the aftermath of the pandemic, the “new normal” should not incorporate these longer
workdays and heightened expectation of constant accessibility. Such norms have already been
toxic for lawyers, who suffer disproportionate rates of mental health challenges and substance
abuse, due in part to work/life conflicts. 76 Lawyers report almost three times the rate of depression
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and almost twice the rate of substance abuse as other Americans. 77 Law ranks among the top five
careers for suicide. 78 Current norms are not sustainable without immeasurable costs to individual
lawyers, and corresponding costs to legal organizations and clients, who do not get cost-effective
service from blurry, burned out practitioners. Failure to address these work/life conflicts also
compromises diversity and exacerbates gender inequalities in the profession. Women still
shoulder a disproportionate share of caretaking responsibilities in the home and pay the price in
the world outside it.79 That disparity has heightened in many families during the pandemic, with
women assuming the vast majority of additional caretaking and distancing learning obligations. 80
Many men remain obvious to disparity. According to a Harper’s report, half of father assisting
with remote learning thought they were doing most of the instruction; only one in 33 mothers
agreed. 81 Leaders in both the public and private sector need to do more to lessen these disparate
burdens, and it is in the interest of legal employers to do so. Considerable evidence suggests that
workplaces with more humane schedules reap the benefits in higher morale, retention, and gender
equity, and lower turnover and stress-related impairments. 82 Those in positions of influence in the
profession need to act on what we know.
On a more unequivocally positive note, many lawyer leaders during the pandemic saw the
importance of increased pro bono commitments. One of the first firms to launch a major COVID19 initiative was Paul Weiss. In mid-March, chair Brad Karp sent a firm-wide email seeking
volunteers to build “swat teams” to help vulnerable individuals access new relief programs. Almost
400 attorneys immediately volunteered to identify programs and to staff a 24/7 hotline. The firm
expected that its lawyers would spend 2,500 hours a day on the effort, which Karp knew would
not be “nearly enough” but hoped would inspire similar efforts by others. 83
By mid-April, many firms were stepping up their pro bono programs to handle a wide
variety of matters, including housing, health, unemployment, immigration, government relief
programs, prison conditions, and abortion access. As the director of pro bono programs at one
major firm noted, these initiatives were beneficial for the givers as well as the recipients of
assistance. Many attorneys felt “scared [and] isolated. . . . Pro bono . . . allows them to feel like
maybe they can help … and connect with the community as well as connect with other people in
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the firm. It’s kind of a perfect storm of a huge amount of need and a huge amount of interest.” 84
In the wake of the pandemic, some firms increased their pro bono hourly expectations, some states
created pro bono networks to coordinate efforts, and some firms made substantial financial
contributions. 85 Many hoped that such commitments would persist after the worst of the pandemic
passed, but huge needs would remain.
Styles of Leadership and Gender Differences.
In summer 2020, a Harvard Business Review overview reported that countries headed by
women had suffered six times fewer confirmed deaths from COVID-19 than countries with
governments led by men. 86 Female heads of state in New Zealand, Germany, and Taiwan received
particular praise for empathetic and effective efforts to control infections. 87
Many commentators were, however, cautious not to draw broad conclusions based on “a
few exceptional individuals acting in exceptional circumstances.” 88 Women head only eighteen
countries, which account for only seven percent of the world’s population, and which is not enough
to generate statistically reliable gender comparisons. 89 Moreover, some of female leaders’ success
may be related to the kind of countries that are willing to elect them. 90 Selection bias may also
play a role; the women who are selected to become leaders are more likely to be exceptionally
gifted than their male counterparts. One paradoxical consequence of sexism is that because women
need to work harder and perform better to achieve positions of power, they may be more effective
when they reach those positions. If women heads of state managed the pandemic better than their
male counterparts, the main reason may be that the standards for women are higher, not that they
are on average superior in leadership qualities. 91
Still, as New York Times columnist Nicholas Kristof noted:
It’s not that all the leaders who best managed the virus were all women. But those
who bungled the response were all men, and mostly a particular type, authoritarian,
vainglorious and blustering . . . Virtually every country that has experienced
coronavirus mortality at a rate of more than 150 per million inhabitants is maleled. 92
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Susan Rice, who was National Security Advisor under President Barack Obama, similarly
observed, “I don’t think it’s a coincidence that some of the best run places have been run by
women. . . . And where we’ve seen things go most badly wrong—the U.S., Brazil, Russia, the
U.K.—it’s a lot of male ego and bluster.” 93
Many commentators attributed some of the gender differences in leadership effectiveness
to gender differences in leadership style. 94 In general, female leaders seemed more willing than
male counterparts to consult broadly, listen to medical experts, prioritize health, opt for risk-averse
measures, and display compassion. 95 Authoritarian men who botched the response were
“suspicious of experts and too full of themselves.” 96 When Donald Trump visited the Center for
Disease Control and Prevention in March 2020, he complimented himself rather than deferring to
the medical experts surrounding him. “I really get it,” he said, and added, “Maybe I have natural
ability.” He then wondered aloud if he should have become a scientist. 97 By contrast, the New York
Times observed about Angela Merkel that although she may be among the least “flashy” of
Europe’s leaders, she also listened to fellow scientists (without bragging about her own degree)
and displayed “qualities of character that can’t be faked, chiefly compassion.” 98 Merkel closed one
television address with a simple message: “Take good care of yourselves and your loved ones.” 99
Difficult Tradeoffs: Health vs Financial Security
In March, 2020, as COVID-19 cases began to surge in hot spots around the United States,
federal, state, and local leaders faced difficult challenges in how to respond. One of the most
controversial issues was when and what to close down in the hopes of preventing the spread of the
virus and “flattening the curve” so that hospitals and other care facilities would not be
overwhelmed. One prominent lawyer leader during this period was Andrew Cuomo, governor of
New York. By April, 2020, a poll showed him to be the nation’s second most popular Democrat,
after Barack Obama. 100 By contrast, many health experts were highly critical of the governor’s
delay in ordering a shutdown, and claimed that it may have more than doubled the death rate.101
Although at one point Cuomo and California governor Gavin Newsom were looking at similar
projections, Newsom issued a shelter-in-place order sooner, and by mid-May, New York had twice
as many deaths as California. 102 While Cuomo’s approval ratings hit all-time highs, some
commentators suggested he should be “one of the most loathed officials in America.” 103
Although many of the facts underlying these assessments are unclear or contested, certain
basic points are not in dispute. First, New York City confronted some unique problems, given its
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high population density, reliance on mass transit, and large concentration of particularly vulnerable
populations, including African Americans. These challenges were compounded by longstanding
rivalry and turf battles between Cuomo and New York Mayor Bill de Blasio. By contrast, in
California, Governor Gavin Newsom had effective partnerships with key mayors, such as San
Francisco’s London Breed. 104
Second, Cuomo, and to a lesser extent de Blasio, initially underestimated the threat and
disregarded advice from their own health officials about the need for a shutdown. When, in early
March, De Blasio said it was time to consider a shelter-in-place order, Cuomo responded with
derision. In his view, the term sounded like a response to a nuclear apocalypse, and invited panic;
he said that seasonal flu was a greater worry. 105 By the time he ordered a shutdown, the infection
and death rates were escalating so rapidly, and hospitals were so overwhelmed, that the vast
majority of New Yorkers accepted the necessity for the restrictions. Columbia researchers
estimated that more than 22,000 deaths could have been averted in the New York City area if social
distancing had started just one week earlier. 106
In later defending his timing, Cuomo argued that the decision required the art of politics as
well as the science of epidemiology:
You cannot move until people understand they have to move. You can’t proclaim
anything here. All I have is moral suasion. That is hard on a mass basis. . . . There
is no king. And it’s especially not how New York works. If I said to you, ‘We have
to do this, California had a case’—who gives a goddamn that California had a case?
California is totally the other end of the country. So, until it was a reality here, why
would people listen? … [Their response would be] You’re asking me to stay home?
You’re uprooting my entire life? Because it happened in California?’ So when
you’re dealing with an order that you have no capacity to enforce, where people
could dismiss it immediately, you better be very careful, because if they dismiss
you, you are now at a place where no one’s been before, where you have a
metropolitan region where people are still going to be doing what they want to do,
and you have no credibility and no way to enforce the rules. . . . Those are the
calibrations—the public and public tolerance, the acceptance to have
compliance. 107
While acknowledging the limits of hard power, some critics have faulted Cuomo and de
Blasio for not doing a better job of public education, and for muzzling health experts who were
sounding early alarms. And they criticize these leaders for not accepting more responsibility for
their mistakes and for blaming the CDC and President Trump for inadequate responses. At one
April briefing, as hundreds of New Yorkers were dying daily, Cuomo claimed,
Today, we can say that we have lost many of our brothers and sisters, but we haven’t
lost anyone because they didn’t get the right and best health care that they could.
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The way I sleep at night is I believe that we didn’t lose anyone we could have
saved. 108
By contrast, supporters of Cuomo respond that he was right to indict the federal
government for its failures, and note that Cuomo was much more willing than other political
leaders to provide candid as well as empathetic messages through daily public briefings. To
supporters, the time for full acknowledgment of miscalculations is not the middle of a crisis, when
the need for public trust is greatest. And Cuomo’s ability to learn from his mistakes, together with
the public’s eventual appreciation of the urgency of the situation, helped turn New York’s response
around. As this article went to press in the summer of 2020, New York had dramatically lowered
its infection, hospitalization and death rates; California’s rates had surged. 109
II.

LEADERSHIP AND SOCIAL PROTESTS

On May 25, 2020, a video went viral showing Minneapolis police officer Derek Chauvin
pressing his knee into the neck of George Floyd, an unarmed Black man, handcuffed and lying on
the pavement. Floyd was gasping for breath, yelling “I can’t breathe” and “I am dying,” as two
other officers held Floyd by the legs and a third stood by to prevent members of the public who
were filming the scene from intervening. 110 The scene lasted for over eight minutes, and after
Floyd’s death, the video’s circulation on social media triggered protests in at least 700 cities. As a
historian of Black social movements noted, these protests were unparalleled in American history
in terms of their scope, intensity, cross-racial participation, and demands for fundamental changes
in the nations’ social, political, economic, and law enforcement systems. 111 In 2013, when civil
rights organizer Alicia Garza coined the term “Black Lives Matter,” after the acquittal of the killer
of Trayvon Martin, an unarmed seventeen-year-old, the phrase evoked resistance among many
white Americans. They insisted that “all lives matter.” 112 A year later, when Eric Garner died at
the hands of a police officer under somewhat circumstances similar to Floyd, the number of tweets
with the hashtag #BlackLivesMatter peaked at around 146,000. 113 By contrast, in the week
following Floyd’s killing, more than eight million tweets with that hashtag appeared on Twitter. 114
The Movement for Black Lives includes about 150 Black- led organizations that work on issues
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not only involving police violence but housing insecurity, voter suppression, sexual violence, and
criminal justice reform. 115 Almost three quarters of moderate Americans and over half of
conservatives reported a favorable impression of the movement. 116
Why Now?
What changed? Commentators point to several factors. First is the power of technology
and social media. “What if There Were No George Floyd Video?,” asked editorial writer Nicholas
Kristof in the New York Times? 117 He speculates that “there would have been a bland statement
that he had died resisting arrest, and none of us would have heard of him.” 118 Increasing numbers
of police killings are now being recorded by onlookers or police body cams. And with horrific
pictures such as those of Floyd, or Breonna Taylor, a Black woman shot in her bed months earlier
after a misdirected drug raid, police rationalizations become far less credible. Technology has also
enabled better coverage by the mainstream media of the waves of unrest. The attempt by President
Trump, echoed by other conservative politicians and commentators, to portray many protesters as
“looters, thugs, Radical Left[ists], and all other forms of Lowlife & Scum,” could be countered
with footage of peaceful activists being brutally repelled by excessively militarized police. 119
A second key factor is timing. The killing of Floyd ignited a tinderbox of pent up anxiety,
frustration, and felt injustice that had accelerated during the pandemic. Communities of color were
disproportionately ravaged by COVID-19; Blacks and Latinxs were especially likely to suffer
devastating health and economic costs. 120 At the same time, most Americans, subject to social
distancing rules and economic shutdowns, were spending more time glued to their screens, and
had fewer distractions to occupy them as protests began to accelerate throughout the United States
and abroad. The distress of social distancing, coupled with rage unleashed after centuries of
systemic racism, erupted on the streets. Most activists were peaceful, but some were not. There
was occasional opportunistic looting, and provocations caused by far-right activists, some donning
the all-black clothing reminiscent of Antifa, presumably in an effort to blame violence on the far
left. 121 Anti-government liberation groups such as the Boogaloos, saw Black Lives Matter protests
as an opportunity to sow chaos and backlash through violence and provocation. 122
More violence erupted in response to excessive use of force by local, state, and federal law
enforcement officers against peaceful protesters; this brutality seemed to replicate the oppression
that had triggered the activism in the first instance. In one of the most notorious incidents, federal
officers teargassed peaceful activists outside the White House to make way for President Trump
to walk across the street to St. John’s Church, where he posed brandishing a Bible for a photo
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op. 123 Other examples occurred in Portland, where Trump had dispatched federal troops over the
objection of the mayor and governor, ostensibly to protect the federal courthouse, but also to gain
political capital among law-and-order constituencies. Oregon’s governor Kate Brown responded
that “it’s appalling to me that they are using federal taxpayer dollars for political theater and
making no effort to really keep our communities safe” by providing much needed COVID-19 tests
and personal protective equipment. 124
A third factor that helps explain the overwhelming response to Floyd’s killing is increased
polarization. Social scientists have long noted that in order to deal with social unrest, including
potentially violent protests, communities need connections and trust among people who are
dissimilar. 125 Those bonds have declined over the last several decades. Technology, residential
segregation, work/family challenges, and similar factors have decreased Americans’ involvement
in organizations, and their opportunities for interaction with those of different backgrounds and
different political views. 126 Moreover, the information silos made possible by the fragmentation
of media make it easier for people to operate from different sets of facts and to demonize their
opponents. 127 Increasing numbers of individuals say that most of their friends share their opinions,
and that the other political party is a “threat to the nation’s well-being.” 128 In this climate, conflicts
are more likely to escalate and become harder to resolve.
These conditions have occurred against a backdrop of longstanding social, political, and
economic inequalities that have reinforced systemic racism. These forces have been analyzed at
length elsewhere, and cannot be adequately explored here. But they constitute challenges for
leaders in attempting to respond adequately to the Black Lives Matter protests following Floyd’s
death. In this, as in other moments in American history, conflicts have escalated because of failures
in leadership. They “start with a resolvable problem and grow beyond hope of resolution because
they are not dealt with early [and effectively].” 129 One or more parties fail to acknowledge the
scope of the problem, which forces opponents to escalate in order to gain recognition of their
concerns. Positions become further entrenched, and effort is spent on quelling conflict instead of
addressing its root causes. 130 These challenges confront lawyers in positions of influence in social
movements, public interest organizations, government, the criminal justice system, bar
associations, law firms, and corporations.
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Social Movement Leaders
Leaders of social movements need ways of encouraging peaceful protests, and redirecting
the rage that leads to looting and burning toward more constructive pressures for reform. 131 That
is not to say that all violence is counterproductive. Particularly when it erupts in response to white
supremacist provocations or excessive police force, it is a way of building mainstream public
support for fundamental change. That is the lesson of “Bloody Sunday,” and other examples of
police brutality in the early 1960s, which led to the passage of federal civil rights legislation.132
But movement leaders also need to be mindful of the fear and backlash that arises from what
appears to be unprovoked lawlessness. In the wake of protests following Floyd’s death, Clayborne
Carson, Professor of History and Director of the Martin Luther King, Jr Research and Education
Institute at Stanford, expressed this concern.
The outbursts of the 1960s fed the reactionary law-and-order rhetoric that was
potently weaponized through the Nixon, Reagan, and even Clinton presidencies to
facilitate the militarization of the police and mass incarceration. While we now have
the benefit of hindsight, I worry that we have not made the most of it, and that the
current situation too closely mirrors the conditions that enabled the rise of law-andorder politics in the first place. President Trump has read this playbook, and
protesters must adopt strategies that prevent it from playing out once again. Violent
protests risk provoking a reactionary law-and-order politics that equates protest and
civil disobedience with lawlessness and rioting that must be contained at all costs.
. . . Whether peaceful protesters can unite around a clear set of nonviolent demands,
including police disarmament, will determine the strength with which law-andorder fearmongering can be defeated. As before, the consequences of leadership
failure will fall predominantly on the black community, and it is the responsibility
of nonblack protesters to recognize this if they hope to build lasting multiracial
coalitions. 133
In the long term, movement leaders also need a process for prioritizing demands for
change, and determining what compromises may be acceptable. One way in which the 2020
protests seem different is that so many leaders and activists recognize the scope of changes that
are necessary. As they note, the criminal justice system is just,
one part of a panorama of structures of oppression across this country, from the
criminalization of the poor to widespread, unequal access to housing, nutritious
food, employment, environmental safety, health care, clean air, water and
citizenship. Organizations from BLM to prison abolitionists have come to the table
with more than just outrage; they have sharp, clear-eyed radical proposals to defund
the criminal justice system and redirect resources that currently are spent punishing,
incarcerating and killing black communities into investments that will allow these
neighborhoods to thrive. . . . [This is a] generational opportunity to achieve black
dignity and full citizenship by ending institutional racism . . . . 134
Rogers, When Conflicts Polarize Communities, at 206.
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Movement leaders also need to be attentive to their own biases and blind spots in choosing
their priorities. Two months before Floyd’s death, police had shot Breonna Taylor, an unarmed
Black medical technician during a misdirected drug raid. The officers had been looking for two
men who they believed were selling drugs out of a house located near Taylor’s. They entered in
plainclothes with a no-knock warrant, and Taylor’s boyfriend fired a gun toward the intruders in
self-defense. The officers returned fire and killed Taylor. 135 The case had attracted relatively little
outrage. 136 It took over four months for Louisville leaders to even schedule a hearing about the
city’s response to her death, and the police walked out of that hearing without answering
questions. 137 In a Daily Show segment on the case, host Trevor Noah asked where was the outrage?
He ended the show on a hopeful note. The belated focus on the case might result in a new law,
Breonna’s law, that will ban no-knock warrants. 138 But the fact that it took the death of an unarmed
Black man to ignite the movement to demand justice for an unarmed Black woman speaks volumes
about unacknowledged gender bias within the movement for racial justice.
Law professor Kimberlé Crenshaw, who coined the term intersectionality to draw
attention to interlocking patterns of racial and gender subordination, has given a celebrated TED
Talk focusing on this dynamic in the context of police shooting. In her talk, she asked the
audience to stand if they recognized the most famous Black male victims of excessive force, and
then if they recognized the names of Black women. 139 The dramatic disparity in awareness
makes the point. And this marginalization of women of color is long standing. To take only one
example, Ida Wells-Barnett is now justly recognized for her leadership role in the nation’s
struggle against lynching, but during her lifetime, and decades afterward, she was dismissed as a
“difficult” woman and received little of the recognition that comparably difficult Black male
leaders received. 140
Political Leaders
In the short term, the first priority of elected officials is generally to restore safety and trust
in institutions that can do that. In the long term, leaders need to address the underlying factors that
gave rise to the unrest. What specific strategies are most likely to be effective obviously depends
on context. But commonly recommended strategies include:
•

engaging stakeholders and building trust and collaboration with those who can address
short and long-term concerns;
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•

developing communication strategies that can express support without exacerbating
conflict or condoning violence;

•

consulting experts in volatile conflict resolution. 141

Political leaders also can use their platforms to channel protests towards structural change.
Former President Barack Obama rose to this challenge. In a rare public statement, he shared “some
basic lessons to draw from past efforts that are worth remembering.” While acknowledging the
“legitimate frustration” that has led millions of Americans to take to the streets to protest, he argued
that violence is not the answer. “If we want our criminal justice system, and American society at
large, to operate on a higher ethical code, then we have to model that code ourselves.” He also
stressed the importance of voting for politicians at all levels, state, local and federal, “who are
responsive to our demands . . . for criminal justice and political reform . . . . [T]he choice isn’t
between protest and politics. We have to do both.” 142 So too, Stacey Abrams, who founded the
voting rights group Fair Fight Action, after narrowly losing an election for Georgia Governor,
wrote a New York Times op-ed under the title “I Know Voting Feels Inadequate Right Now.”
“But,” she argued,
Voting is first step in a long and complex process tedious but vital. . . . Protest to
demand attention to the wrenching pain of systemic injustice. Vote because we
deserve leaders who see us, who hear us and who are willing to act on our demands.
Voting will not save us from harm, but silence will surely damn us all. 143
More lessons emerged in the summer following George Floyd’s death when Georgia
congressman and civil rights icon John Lewis died. Lewis had been a leader of the civil rights
movement since his twenties, when he heard Dr. Martin Luther King, Jr. on the radio talking about
the rationale for nonviolent protest. He led the famous 1965 “Bloody Sunday” march across the
Edmund Pettus bridge, which was met with brutal resistance by Alabama state troopers. Those
who knelt to pray made their heads easier targets. Lewis was struck in the skull. Photographers
were present, and pictures ran in on national media. After Lewis emerged from the hospital, his
head bandaged, he predicted that “more marchers will come now.” 144 They did. And their courage
helped build the support necessary to enact the Voting Rights Act.
In an op-ed that Lewis had asked the New York Times to publish following his death, he
recalled King’s message.
He said we are all complicit when we tolerate injustice. . . . He said each of us has
a moral obligation to stand up, speak up, and speak out. When you see something
that is not right, you must say something. You must do something . . . . Ordinary
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people with extraordinary vision can redeem the soul of America . . . . Voting and
participating in the democratic process are key . . . . Though I may not be here with
you, I urge you to answer the highest calling of your heart and stand up for what
you truly believe . . . . Now it is your turn to let freedom ring. 145
Former President Barack Obama delivered the eulogy at John Lewis’ memorial service.
He echoed Lewis’ plea.
[T]his country is a constant work in progress. We’re born with instructions to form
a more perfect union . . . . [W]hat gives each generation purpose is to take up the
unfinished work of the last and carry it further than any might have thought possible
. . . [R]emember what John said. . . . You only pass this way once. You have to give
it all you have. 146
In his eulogy, Obama also made a veiled reference to the conservative politicians who had made
moving tributes to Lewis and shown up to honor him at the memorial service. “I’m so grateful for
the legacy and work of all the congressional leaders who are here, but there’s a better way than a
statement calling him a hero. You want to honor John? Let’s honor him by revitalizing the law that
he was willing to die for.” 147 Obama was referring to proposed legislation to strengthen the 1964
Voting Rights Act, which had been curtailed by a recent Supreme Court decision, and had proven
inadequate to deal with various recent strategies of voter suppression. 148 The proposed bill, now
renamed the John Lewis Voting Rights Act, had been blocked by Congressional Republicans. 149
In an earlier statement following Lewis’ death, the Reverend Dr. William J. Barber II
delivered a more explicit critique in a statement titled “Republicans Who Refuse To Restore The
Voting Rights Act While Decorating The Grave of Representative John Lewis With Flowery
Words Testify Against Themselves.” Barber elaborated:
As this nation mourns the loss of one of her most faithful sons, we should beware
of those in power who issue statements praising the memory of John Lewis while
they continue to stand in the way of the genuine democracy he risked his own life
to press toward over and again . . . . For politicians who opposed his work to honor
Lewis now is a greater insult than those honestly hurled at him by the
segregationists of Alabama and Tennessee in his youth. 150
Obama and Barber’s challenge to conservative political leaders who had paid lip service to
Lewis’s contributions while working to undercut them was more than a denunciation of hypocrisy.
Such critiques have become increasingly common in our increasingly partisan and polarized
political climate. Rather, these denunciations have invited all political leaders to think more deeply
about what they want their own legacy to be, and what balance they strike between political
principles and political expediency. For elected leaders, as a recent book on Congress noted, the
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first priority is almost always to keep power and increase power. 151 The interesting question is
how much weight they give to that objective, what principles they are prepared to sacrifice in
pursuit of power, and how they resolve tensions between good politics and good policy. 152
The vast majority of Americans are skeptical of the ability of political leaders to
subordinate their own self-interest to that of the public. Four-fifths of those surveyed believe that
most politicians are more interested in winning elections than in doing what is right. 153 Threequarters believe that most elected officials put their own interests ahead of the country’s, and are
more concerned with managing their images than with solving the nation’s problems. 154 Yet as the
outpouring of tributes to Lewis makes clear, the leaders that the country most needs and most
reveres are those who use their power to empower others in the cause of social justice and the
common good. 155
Leaders of Private Sector Organizations
One challenge for leaders of large organizations who are largely white, and whose
leadership team is also largely white, is how to respond to protests about systemic racism in a truly
meaningful way. Many have been accused of self-serving “virtue-signaling,” and shallow
“performative allyship” that is relatively cheap and seemingly hypocritical. 156 For example,
organizations such as Amazon and L’Oréal put out statements or tweets that they stood “in
solidarity” with Black Lives Matter or the Black community, even though both corporations had
recently been charged with racial bias. Amazon had smeared and fired a worker for organizing for
safer warehouse conditions, and L’Oréal had dropped a model after she had spoken out against a
white supremacist march in Charlottesville. 157 Nike faced backlash for launching a major
marketing campaign that inverted the company’s swoosh symbol and changed its slogan from “Do
It” to “Don’t Do It.” Critics pointed out that Nike’s senior leaders were almost all white, and
apparently failed to see how “don’t do it” applied to them. As one commentator put it, “show us a
picture of your C-Suite, who is on your board. Then we can have a conversation about diversity,
equity, and inclusion.” 158 A New York Times article, running under the title “Corporate America
Has Failed Black America,” noted that there were only four Black CEOs in Fortune 500
companies, fewer than one percent. 159
Rich white celebrities have similarly been called out for pledging relatively trivial sums
($50) to bail funds, and highly profitable law firms were mocked for $10,000 contributions to
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racial justice organizations. 160 Millions of white individuals and organizations were also criticized
for flooding Instagram with empty black squares or for adding #BlackLivesMatter to posts; this
virtue-signaling unwittingly squeezed out valuable information that activists wanted to share, such
as videos of brutality and details about where to protest and donate. Particularly infuriating were
organizations that coupled politically correct messages with efforts to sell beauty products or home
furnishings. 161 Many lawyers of color were also annoyed by leadership statements that did little
more than denounce racism, express “support and compassion,” endorse “diversity and inclusion,”
or promise additional programing or task forces on racial justice issues. 162
At the same time, many white leaders, including lawyers, felt caught between conflicting
messages. They heard that silence is complicity, but so is speaking out if it looks like
grandstanding. They were told to “use [their] voice . . . unless it’s [their] time to just listen.”163
One white college student, concerned about these competing signals, wrote to Anthony Appiah’s
Ethicist Column in the New York Times Magazine. He wanted to know how to be a “better racial–
justice advocate.” He had recently attended a protest, donated to bail funds and nonprofits, called
his representatives, and tried to educate himself about “black history and black voices.” 164 He
wondered whether he should also post on his personal social media. Appiah offered a nuanced
response. As he noted “some philosophers have argued that public discourse is debased when
people seek to raise their status with an in-group by . . . grandstanding,” namely actions “that are
motivated by the vanity of self-representation, by a desire to show that one is on the side of the
angels.” But, Appiah noted, “virtue-signaling isn’t always a vice.” Even signs, bumper stickers,
and social media posts can help change moral norms which then change moral practices; these
minor expressive efforts can convince the general population that “doing the right thing” is
necessary for social respect. But, as Appiah concludes, “there has to be more than talk. People
[also] have to take action.” 165
Many white leaders have attempted to do so in ways that are meaningful and respectful of
their need to listen. Several celebrities have given their platforms to Black artists and activists and
enabled them to single out a charity for their compensation and for viewer donations. 166 Similarly,
some talk show hosts have regularly dedicated full segments of their episodes to discussing Black
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Lives Matter and the protests. 167 Many law firms made substantial financial contributions to racial
justice organizations, and established pro bono programs and partnerships to partner with
communities of color on strategies to deal with systemic racism. 168 Such actions help narrow the
gap between our country’s principles and practices regarding equal justice under law.
Leaders of Bar Associations
In the wake of protests following the killing of George Floyd, bar leaders called for the
resignation of Texas Bar President Larry McDougal. The demands began after McDougal made a
Facebook comment suggesting that an election worker wearing a Black Lives Matter t-shirt was
violating election laws that prohibit campaigning in a polling place. 169 He cited a case in which a
court held that wearing a Make America Great Again hat was electioneering. 170 “I see no difference
in that hat and this shirt,” he wrote underneath a photo of a person wearing a Black Lives Matter
shirt. 171 When protests began, he issued a statement posted on the Texas Bar Association’s
Facebook page stating that “I was not intending to take a political stance on the social movement
of #BlackLivesMatter. I was merely trying to answer someone’s question with my interpretation
of the law. I meant no offense.” 172 Then someone uncovered a 2015 comment in which McDougal
had stated that “Black Lives Matter has publicly called for the death of just not police officers but
also white Americans. This is a terrorist group.” 173
Following calls for his resignation, McDougal made a videotaped apology in which he
stated in part,
Let me be clear: As a Texas attorney who has sworn to uphold the Constitution of
this state and the United States, I denounce racism in any and all forms . . . . I want
to assure you that those comments do not reflect my beliefs today. They have
changed and not just as a result of this, but they have changed quite a while back. I
want to work hard to eradicate any issues of white supremacy and assure equal
justice for all Black Americans. 174
Reactions were mixed. Many observers, myself included, took issue with McDougal’s
characterization of support for the Black Lives Matter movement, which is nonpartisan, as
equivalent to support of MAGA, which is President Trump’s campaign slogan. One lawyer,
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expressing widespread sentiment, wrote in a Facebook comment on the Texas Bar website that
“the State Bar President doesn’t get to have private racist views and threaten election workers with
criminal prosecution without consequences and without disgracing the entire organization.” 175 By
contrast, another attorney responded, “I support Larry McDougal fully in this matter and I
condemn the State Bar for enforcing groupthink.” 176 Texas Bar leaders, including the past
president, the President elect, the Board Chair, and the Executive Director, began drafting a
statement in which leaders of the Texas Young Lawyer Association could join.
The statement that the leaders ultimately posted said that McDougal’s comments “don’t
reflect the Texas Bar’s values.” The leaders pledged to work toward improving diversity and
inclusion in the profession and announced that they were creating a task force on the topic. The
statement also assured members of the association that:
We are united against racism and dedicated to the bar’s mission of advancing
diversity and inclusion in the administration of justice and the practice of law.
Indeed, we applaud any organization whose primary goal seeks to ensure equal
justice for all Americans. 177
At a subsequent meeting of the Texas State Bar Board of Directors, the organization heard
from over sixty speakers and accepted hundreds of letters. The actions that it approved included;
•
•
•
•
•
•

Creating a Task Force on Diversity headed by the Bar President Elect, Borunda Firth,
the state’s first Hispanic bar president to consider various proposed initiatives;
Requiring members of the Board to complete implicit bias training;
Requesting the State Bar Minimum Continuing Legal Education Committee to consider
making implicit bias training a requirement for Texas attorneys;
Directing the board’s Policy Manual Committee and Nominations and elections
Subcommittee to propose revisions to board policy to provide increased vetting of
candidates for president;
Studying whether the Texas should adopt the ABA Model Rule 8.4(g) prohibiting
discrimination as part of the Texas Code of Professional Conduct;
Calling a special meeting for the board when President McDougal is available to
consider a motion restricting the duties of the State Bar president. 178

As this article went to press, it was not clear what further action the bar might take against
McDougal, and what broader changes might result. But the case offers some useful lessons about
what strategies bar organizations should be considering. It should not take an incident like
McDougal’s comment to force leaders of professional associations to rethink the policies and
practices that lead to such incidents. And it should prompt all lawyers to consider whether they are
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modeling, personally and collectively, the commitment of equal justice under law, which is
inscribed on courthouse doors but seldom describes what goes on inside them. 179
III.

CONCLUSION

The key qualities of effective leadership in times of social upheaval track those that are
necessary in most other leadership contexts. They cluster in five categories:
•
•
•
•
•

values (such as integrity, honesty, trust, and an ethic of service);
personal skills (such as self-awareness, self-control, and self-direction);
interpersonal skills (such as emotional intelligence, inclusiveness, empathy,
persuasion, and conflict management);
vision (such as foresight and the ability to inspire);
technical competence (such as knowledge, preparation, and judgment). 180

In addition, crisis leadership demands humility—a willingness to consult broadly and to
defer to those with greater scientific expertise or experience with the circumstances on the ground.
And most of all, it requires a willingness to subordinate personal considerations of reputation and
political expedience in the service of the common good.
The need for such qualities has never been greater. Contemporary leaders confront a
landscape of increasing complexity, scale, pace, and diversity. Many decisions play out on a wider
stage, with less time for informed deliberation, and more constituencies with different backgrounds
and values. Developing those leaders should be a core priority of legal education, and one in which
law schools have fallen well short.
As I have noted on more than one occasion,
It is ironic that the occupation most responsible for producing America’s
prominent leaders has done so little to educate them for that role. The legal
profession [although only .4 percent of the population] has supplied a majority of
American presidents, and in recent decades, almost half of Congress. Lawyers
occupy leadership roles as governors, state legislators, judges, prosecutors,
general counsel, law firm managing partners, and heads of corporate, government,
and nonprofit organizations. Almost none of these lawyers received academic
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interpersonal skills, see GOLEMAN, BOYATZIS & MCKEE, PRIMAL LEADERSHIP, 253-56 (citing social awareness,
empathy, persuasion, and conflict management). For vision, see BENNIS, ON BECOMING A LEADER 33 (citing vision);
KOUZES & POSNER, LEADERSHIP CHALLENGE, 21 (citing forward looking, inspiring). For competence, see KOUZES &
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training for their leadership responsibilities. Although leadership development is
now a forty-five billion dollar industry, it is missing or marginal in legal
education. 181
Although that has started to change, aided by the recent creation of a section on leadership
in the Association of American Law Schools and an increase in teaching materials, the subject still
lacks credibility among many constituencies 182Lawyers, law students, and law professors have
often viewed the subject as a “touchy feely” curricular “frill,” unlike the more doctrinal issues
tested on bar exams. But that substantive knowledge can readily be acquired later, aided by
technology and paralegals. That is not true for the so–called “soft skills,” particularly those
demanding personal and interpersonal skills such as self-awareness and emotional intelligence. 183
And by training and temperament, these are not the skills in which lawyers and law students
excel. 184 Lawyers rank lower than the general population on interpersonal skills and resilience,
and tend to devalue their importance. 185 For many legal students and practitioners, “the soft stuff
is the hard stuff.” 186
A related challenge is that many students are reluctant to advertise an interest in leadership.
The term seems to conjure up visions of high school student body presidents or overreaching
politicians desperate for power and adulation. Yet whatever their discomfort in law school, most
of these students will go on to exercise leadership. Even if they do not rise to the top of an
organization, they will lead teams, committees, task forces, and pro bono and other charitable
initiatives. When I was a law student, I never thought of myself as a potential leader and would
never have taken a leadership course. But I would surely have benefitted from one. And after
stumbling into leadership roles, I have deeply regretted that I did not know earlier some of what I
know now.
Deborah L. Rhode, Preparing Leaders: The Evolution of a Field and the Stresses of Leadership, 58 SANTA
CLARA LAW REVIEW 411 (2019) (quoting Deborah L. Rhode, Developing Leadership, 52 SANTA CLARA L. REV.
689, 689-90 (2012)).
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Rhode & Amanda K. Packel, Leadership: Law, Policy, and Management (2011), there were only a few courses in
law school. Now there are at least eighty-five, the Association of American Law Schools’ Section on Leadership
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Chair Douglas Blaze (email correspondence on file with author).
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One hopeful byproduct of this nation’s tragic recent experience with leadership failures is
that they may prod law schools to take the need for leadership education more seriously. Lawyers
lead, and law schools inevitably produce leaders; it is time that they did so intentionally, informed
by the best available research, case studies, simulations, and other curricular and extracurricular
initiatives.
Obama closed his statement on the Floyd protests on a note of optimism:
[W]atching the heightened activism of young people in recent weeks, of every race
and every station, makes me hopeful. If, going forward, we can channel our
justifiable anger into peaceful, sustained, and effective action, then this moment
can be a real turning point in our nation’s long journey to live up to our highest
ideals. 187
I too, am optimistic. If that activism, and the example supplied by John Lewis, has
prompted more lawyers, law students, and law schools to think seriously about what they want
their own legacy to be, then this moment of suffering may not be entirely in vain. Law as a
profession offers its members boundless opportunities to do good. Let us hope that these recent
crises have pushed more of us to reflect on what our contributions should be.
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Obama, How to Make this Moment the Turning Point for Real Change.
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