Legal Alert 1: Partisan Political Activities

Published by the Office of General Counsel

Baylor University, August 2004

As a tax-exempt organization, Baylor University absolutely cannot “participate in, or intervene in (including the publishing or distributing of statements) any political campaign on behalf of (or in opposition to) any candidate for public office.”  The risk to Baylor is loss of its tax-exempt status.
Faculty, staff and students of Baylor are entitled to participate in partisan political activities as individual citizens but not as representatives of Baylor nor in a manner that attributes their acts to Baylor.

These principles result in a myriad of rules too detailed to cover in this alert.  Nonetheless, some guidelines are so critical that they must be followed to avoid any perception that Baylor University is engaging in partisan political activities:

1. No Baylor resources can be used in any political campaign or campaign activity.

2. Individuals may not use Baylor letterhead to endorse candidates or to advocate an issue that may be tied to a candidate or slate of candidates.

3. Baylor can conduct discussion of, or advocacy of, issues important to the mission of Baylor and consistent with its tax-exempt status during election and non-election periods.  However, advocacy of issues can violate the rules depending on all the facts and circumstances.  Important considerations include the following:

a. Baylor’s message on issues should not be any different in a campaign period than in a non-campaign period.

b. Baylor’s message cannot be tied to a candidate or a political party.  A reader of the message should not be able to infer that Baylor supports a particular candidate or slate of candidates. 

4. Baylor may provide a public forum for educational purposes under established restrictions that, among other things, ensure equivalent access across partisan lines and even-handed treatment, without endorsement by Baylor.

5. Faculty, staff and students must ensure that their actions are not attributable to Baylor when not in fact speaking for Baylor.  To ensure that individual political acts are not attributed to Baylor, the individual must:

a. Not use any of Baylor’s resources, and

b. Disclaim any Baylor endorsement or support by Baylor of the candidate or issue, as follows, if there is any potential for identification of the individual with Baylor:  “The views I express are my personal views and not that of Baylor University.  Baylor cannot support nor oppose any candidate in an election for public office nor advocate an issue tied to a candidate or slate of candidates.”
Apart from politics, Baylor should not advocate issues that do not have a direct bearing on Baylor’s mission.  No one should speak as a Baylor representative on any public, non-Baylor issue without express permission of Baylor.  Individuals can take part in such matters as citizens, as long as it is clear that the individual’s action is not attributable to Baylor.  When speaking publicly in such situations in which the individual’s position at Baylor is known or likely to be known, the individual should publish the following disclaimer:  “The views I express are my personal views and not those of Baylor University.”

Any partisan political activity that may be attributed to Baylor, including student, classroom, or university-wide events, must be coordinated with Public Affairs (ext. 1421).

Legal Alert 2: Time Cards and the Fair Labor Standards Act (FLSA)

Published by the Office of General Counsel

Baylor University, October 2004

Time cards for all employees paid bi-weekly, including undergraduate and graduate students who work for Baylor, must accurately reflect the hours worked.  Additionally, Baylor must pay such employees for all hours worked.  Baylor must pay time and a half for any hours worked in excess of 40 hours in any single work week.  The risks to Baylor for noncompliance are backpay for the uncompensated hours, liquidated damages equal to the amount of backpay, attorneys’ fees, and civil and criminal penalties.
The law treats supervisors acting in the interest of Baylor as an employer as well.  Consequently, supervisors responsible for the time cards may be sued individually and thereby have the same risks as Baylor. 

Here are some related legal guidelines with respect to employees who are paid bi-weekly:

1. An employee must report the actual hours worked each week.

2. Averaging work hours over two or more workweeks is not allowed.  

3. Providing paid time off in another work week for extra hours worked this week is not allowed.  In other words, paid “comp time” is not permitted.

4. Student-workers (undergraduate or graduate) are permitted (by Baylor policy) to work no more than 20 hours per week.  Any exceptions for graduate students must be approved by the Dean of the Graduate School.   There should be no exceptions for undergraduate students; in the very rare case when an exception is necessary, the Office of Academic Scholarships and Financial Aid must approve the exception before the 20 hour limit is exceeded.

5. An employee may not “volunteer” to do the same tasks that Baylor pays that employee or any other employee to do.

6. If a salaried (paid monthly) employee changes duties, the change may impose requirements to treat the employee as a bi-weekly employee.  As a result, any material change in duties should be reviewed by the Compensation and Benefits Office.

7. A supervisor must take an active role in limiting the hours of work, if necessary.  Acquiescence in allowing work (at home, before or after scheduled hours, during lunch) is all it takes to create liability for the hours worked—even if the supervisor did not tell the employee to work those hours at home, before or after scheduled hours or during lunch.

8. An employee has a protected right to try to enforce the law through complaints made to Baylor or to enforcement agencies.  As a result, a supervisor may not take any management action because the employee filed a complaint.  Any such retaliatory management action can create additional legal liabilities, including punitive damages.

9. If a salaried employee is hired or shared with another department to provide additional services, the second position may impose requirements to treat the employee as a bi-weekly employee.  Such situations must be coordinated with and reviewed by the Compensation and Benefits Office.

10. Time cards must be approved and submitted timely.  A bi-weekly employee must be paid at least twice a month and failure to make such payments is a violation of the Texas Payday Law.

This area of the law is a hot topic, in part because of recent changes in federal regulations and ongoing discussions in Congress that may again change the law. There are an increasing number of lawsuits claiming noncompliance with the FLSA.  The law also permits “collective actions” in which one employee can represent the interests of similarly situated employees.  The popularity of this equivalent of a class action is growing.  Any questions may be addressed to the Compensation and Benefits Office or the Office of General Counsel.

Legal Alert 3:  Campus Facilities Use and Campus Solicitation Policy

Published by the Office of General Counsel

Baylor University, June 2005

As an educational institution, Baylor’s property is exempt from state property tax, but only so long as the use of the property is exclusively for educational purposes.  Use of Baylor property for activities that do not advance Baylor’s educational mission creates a risk that Baylor’s property tax exemption could be lost, and the nature of the activity could be inconsistent with Baylor’s exemption from income tax.

This potential financial exposure is one consideration underlying Baylor’s policy on Campus Facilities Use and Campus Solicitation Policy, which is attached.  Another consideration is that Baylor’s property is privately owned.  Since it is not public property, Baylor can and does generally prevent public access for public use, such as commercial speech or free speech.  These considerations justify the policy requirements that:

The use or solicitation must integrate or accommodate the private aims of the University as a Christian institution of higher learning as those aims are specifically articulated from time to time.  Any use or solicitation inconsistent with these aims will be excluded.

Additionally, 

The use or solicitation must advance the educational functions of the University, or be, at a minimum, incidental, e.g., necessary and conducive to the educational functions of the University.

This expression of policy indicates that the use or solicitation in and of itself must advance the educational functions; it would, therefore, be inappropriate to permit use or solicitation for the sole purpose of making money by selling access to the students, to the facilities, or to other resources.  Consequently, the policy establishes a process through which Baylor makes a determination that the policy requirements are met.  In general terms, the process is initiated as follows:

1.  Individual students or groups submit requests to the Department of Student Activities.


2.  Individual faculty or staff submit requests to the Division of Human Resources.

3.  A Baylor division contracting with another party submits requests to the Office of General Counsel.

4.  All other off-campus requests are to be submitted to the University Host.

Baylor has established a committee, the Campus Solicitation Committee, to ultimately review such requests and to ensure consistent application of the policy.

A separate process exists for some types of use:

1.  Posting for solicitation or sale of personal items may be made on designated bulletin boards in the Student Center or Residence Halls.

2.  Postings may be made on designated bulletin boards as permitted by the administrative head responsible for the designated bulletin board.  Individual students or student groups must first obtain approval of the Department of Student Activities.

Legal Alert 4:  False Claims Act and Recent Developments

Published by the Office of General Counsel

Baylor University, June 2006

The federal False Claims Act permits the U.S. government or individual plaintiffs to file lawsuits and seek damages on behalf of the government for fraudulent statements made to obtain government benefits.  Recent cases have applied the statute to allegations of fraudulent financial aid applications relating to institutional eligibility and of fraudulent representations made to a regional accrediting association.

The statute
 creates liability for any person who, among other things:

(i) knowingly presents, or causes to be presented, to an officer or employee of the United States, a false or fraudulent claim for payment or approval; or 

(ii)    
 knowingly makes, uses, or causes to be made or used, a false record or statement 
to get a false or fraudulent claim paid or approved by the government.

Typically, a case involves the first clause, and covers the situation in which the false claim is presented directly to the government for payment or approval, without any additional steps.  The recent cases emphasize the broader reach of the second clause.  The second clause prohibits false records or statements (not just a false claim itself) used “to get” the claim paid or approved.  This means, as the cases demonstrate, that the statute prohibits use of false records or statements that are not part of the claim itself and that may not have even been provided to the government.  A false record or statement anywhere in a process used “to get” the claim paid are covered by the statute.

In the financial aid case, the university argued that the allegedly false application relating to institutional eligibility was not in and of itself a claim for the government benefit, since there had to be a subsequent application for specific loans, grants or scholarships after a determination of institutional eligibility.  The court stated that a multi-stage process does not bar the finding of a violation since the statute covers anyone who “knowingly makes, uses, or causes to be made or used, a false record or statement to get a false or fraudulent claim paid or approved by the government.”

In the accreditation case, the university claimed that the allegedly false representations had not even been made to the government, but to the regional accrediting association.  The court in this case applied the logic of the financial aid case, indicating that the government benefit would be paid only if the institution were accredited, and therefore the false and fraudulent record or statement would be made or used to get the benefit paid by the government.

It is important to note that the statute requires fraud, which indicates intent to deceive.  Simple non-compliance or a breach of the terms and conditions of a government benefit, in and of itself, does not equate to fraud.  The court in the financial aid case indicated that the difference is like the well-known difference between a breach of contract (failing to abide by the promise made in good faith) and fraud (making a promise knowing it is not true at the time the promise is made or intending at the time the promise is made not to fulfill the promise).
Legal Alert 5:  Use of Baylor Resources for Private Benefit

Published by the Office of General Counsel

Baylor University, December 2006

As a tax-exempt, Internal Revenue Code Section 501(c)(3) organization, Baylor University must serve a public rather than a private interest.  As a result, Baylor may not operate in a way that benefits private interests of designated individuals.  Any private benefit must be qualitatively incidental to the public purpose, which means that the benefit must be “a necessary concomitant of the activity that benefits the public at large.”  Additionally, a private benefit must be quantitatively incidental when measured against the specific public benefit provided.

The potential consequences of private benefit that is not incidental to Baylor’s public purpose include (i) loss of Baylor’s tax exempt status and (ii) increased income tax exposure to the person who received the private benefit.

The critical inquiry is not simply about excess costs or excess benefits.  The critical inquiry is about the operation, and whether the operation is consistent with the public purpose of the institution.  If Baylor operations are carried on in a manner that inappropriately benefits individuals or groups of individuals who are not the intended beneficiaries of Baylor’s public purpose, then there may be a private benefit.  As a result, money does not even have to change hands to result in a private benefit.

The following operations may raise an issue of a private benefit:

· Excessive compensation paid to any employee or any vendor

· Business opportunities steered to a for-profit entity

· Baylor resources used for personal purposes, not Baylor purposes.  This may include subsidizing a commercial activity with Baylor assets, such as computer systems or real property usage.

· Baylor benefits provided to a limited class of persons who are not the beneficiaries of Baylor’s public purpose.  This may include waiving fees for the benefit of a few individuals.

· Control of Baylor activities by an outside entity, which may include efforts by donors to control Baylor decisions

Unfortunately, the legal standard does not provide a bright-line test, since all the facts and circumstances are evaluated.  Nonetheless, if resources are used or operational decisions are made to benefit any purpose other than Baylor’s public purpose, there is a risk of a private benefit.

Sound business practices mitigate the likelihood of a private benefit.  For example,  

· Goods and services should be obtained through competitive processes.  

· Decisions must be made in Baylor’s best interest, not any private interests.

· Baylor resources must be used for Baylor’s public purpose and no other purpose.

· Preferential treatment of private interests should be avoided.

· Other than receipt of Baylor benefits, Baylor employees should not receive preferential treatment regarding access to and payment for Baylor’s resources, goods or services. 

· Private, commercial activity on Baylor property should be avoided, particularly when the activity is not in furtherance of Baylor’s mission.  (If in doubt, disclose such private interests through the Conflict of Interest Policy).

If you have questions about any operation, contact the Director of Tax Compliance at 8765.

�Use of bond-financed property by any commercial entity can also be considered a “private business use” that is not permitted under the limitations placed on Baylor because of use of tax-exempt bonds.


� It should be noted that the statute provides an incentive for individuals to pursue such claims because an individual is entitled to obtain between 15 and 30% of the amount recovered, depending on the circumstances.  The amount recovered can include the penalties imposed as well as three times the amount fraudulently claimed.  The successful plaintiff may also be awarded attorneys’ fees.








