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I. INTRODUCTION 

The United States Supreme Court has handed down a series of decisions 

over the past ten years focusing upon the principle of state sovereign 

immunity and considering, specifically, the power of Congress to authorize 

causes of action initiated by private parties against the states for the states‘ 

violation of federal law.  The overall effect of the Court‘s decade-long 

decisional trek is to expand on state sovereign immunity within this context, 

and, in turn, to limit congressional power by defining more broadly the 

constitutional limitations upon the national legislature. 

The Court has restrained the power of Congress to fashion private party 

remedies in two fundamental ways.  First, the Court has significantly 

limited Congress‘ ability to abrogate state sovereign immunity under 

Article I of the Constitution by viewing the Eleventh Amendment as 

preventing the congressional authorization of private-party actions against 

states without the consent of the states, even when the Constitution provides 

Congress the complete lawmaking authority over a particular policy area.
1
  

This process of limiting congressional authority within the context of 

Article I, which began the decade of legal development under review in this 

                                                           
1
See infra notes 22–43 and accompanying text. 
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Article, started with the 1996 Supreme Court decision Seminole Tribe of 

Florida v. Florida.
2
 

Second, the Court has tended to restrain the power of Congress to 

fashion private-party remedies against the states through decisions 

articulating the nature and scope of the national legislature‘s authority to 

affect state sovereign immunity under Section Five of the Fourteenth 

Amendment.
3
  More specifically, in its decisions the Court has tended to 

define quite narrowly the term ―appropriate legislation‖ in the manner in 

which that term is applied under Section Five.  The Court‘s narrow 

definition of appropriate legislation limits the deference afforded to 

Congress when the legislative body seeks to rely upon Section Five as the 

authoritative foundation for its lawmaking.
4
 

The Court has been quite clear as to the impact of the Fourteenth 

Amendment on congressional authority vis-à-vis the states.  The Fourteenth 

Amendment expands the legislative power of Congress and does so at the 

expense of the various states.  For example, in Fitzpatrick v. Bitzer, the 

Court explained that Section One of the Fourteenth Amendment sets forth 

specific prohibitions on state action, while Section Five of that amendment 

provides the national legislature the authority to ―enforce, by appropriate 

legislation, the provision of the article.‖
5
  In Seminole Tribe, the Court 

stated, ―[T]hrough the Fourteenth Amendment, federal power extended to 

intrude upon the province of the Eleventh Amendment and therefore that 

[Section Five] of the Fourteenth Amendment allowed Congress to abrogate 

the immunity from suit guaranteed by that Amendment.‖
6
  Nevertheless, 

since the ability of Congress to abrogate state sovereign immunity 

successfully under Section Five depends expressly upon the fashioned 

legislation being constitutionally appropriate, and that appropriateness is 

eventually subject to review and description by the courts, the United States 

Supreme Court‘s ultimate determination of what amounts to appropriate 

                                                           
2
517 U.S. 44 (1996) (Seminole tribe sued in federal court, against Florida, for the state‘s 

refusal to negotiate in good faith on the inclusion of gaming activities in tribal-state gaming 

compact.). 
3
U.S. CONST. amend. XIV, § 5 (―The Congress shall have power to enforce, by appropriate 

legislation, the provisions of this article.‖). 
4
See, e.g., infra notes 128–35 and accompanying text. 

5
427 U.S. 455 (1976). 

6
Seminole Tribe, 517 U.S. at 59. 
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legislation under Section Five is essential to the Fourteenth Amendment 

state sovereign immunity decisional analysis.
7
 

This Article examines the Court‘s development of both of these 

constitutional lines of decision over the past decade insofar as the Article I 

and Section Five lines of decision are used to restrain congressional power 

to authorize private-party actions against the states for violations of federal 

law.
8
  The Article compares the two decisional lines and discusses and 

distinguishes curious inconsistencies by the Court among its cases within 

the decisional lines.  The Article also considers the fundamental impact of 

the Court‘s decade-long judicial development of its interpretation of Article 

I and Section Five of the Fourteenth Amendment on the general notion of 

state sovereign immunity and the enforcement of federal law. 

The Article begins with a consideration of the Court‘s determination in 

Seminole Tribe of Florida v. Florida, where the Court articulated a broad 

constitutional limitation upon Congress‘ ability to abrogate state sovereign 

immunity under Article I in actions brought against the states by private 

parties in the federal courts.
9
  The Article then reviews the Court‘s 

extension of the Seminole Tribe restriction on the use of Article I to 

congressional authorization of private party actions against the states 

brought in state courts.  This limitation on actions brought in state judicial 

forums was first articulated by the Supreme Court in 1999 in Alden v. 

Maine, a decision in which the Court emphasized ―the essential principles 

                                                           
7
See, e.g., Fitzpatrick, 427 U.S. at 445. ****(this is before first page of case cite) 

8
The Article is limited to a consideration of these two lines of decision over the ten-year 

period and within the context of Congress‘ ability to authorize private-party actions against the 

states without their consent.  For an earlier analysis of the development of these lines of decision 

and an additional consideration of basic modern federalism jurisprudence, see Joseph M. 

Pellicciotti, Redefining the Relationship Between the States and the Federal Government:  A 

Focus on the Supreme Court’s Expansion of the Principle of State Sovereign Immunity, 11 B.U. 

PUB. INT. L.J. 1 (2001).  For a brief, but excellent overview of the principle of federalism and a 

general discussion of our changing notions in America regarding federalism, see John Minor 

Wisdom, Forward:  The Ever-Whirling Wheels of American Federalism, 59 NOTRE DAME L. 

REV. 1063 (1984).  See also, e.g., Edward A. Purcell, Jr., Evolving Understanding of American 

Federalism:  Some Shifting Parameters, 50 N.Y.L. SCH. L. REV. 635 (2005).  For an excellent 

―alternative history‖ of federalism, see Paul D. Moreno, “So Long as Our System Shall Exist”:  

Myth, History, and the New Federalism, 14 WM. & MARY BILL RTS. J. 711 (2005). 
9
517 U.S. 44;  see also infra notes 28–50 and accompanying text.  But see Cent. Va. Cmty. 

Coll. v. Katz, 546 U.S. 356 (2006) (Sovereign immunity does not bar certain national legislation 

authorizing private party suits pursuant to authority granted to the national legislature under the 

Bankruptcy Clause, Art. I, § 8, cl. 4.). 
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of federalism and . . . the special role of the state courts in the constitutional 

design.‖
10

 

The focus in the Article on Article I-based congressional authorizations 

then broadens to consider the Court‘s 2002 decision in Federal Maritime 

Commission v. South Carolina State Ports Authority, a particularly telling 

decision in which the Supreme Court reiterates its rationale for 

constitutionally ―enshrining‖ the principle of state sovereign immunity and 

declares once more the constitutional restriction upon Congress‘ ability to 

abrogate the states‘ sovereign immunity under Article I.
11

  Federal 

Maritime Commission extends state sovereign immunity beyond just 

immunity from private party actions brought in the courts to include state 

immunity from federal administrative agency adjudications.
12

  The Article‘s 

focus on the Article I decisional line concludes with a general reflection 

upon the 2006 decision of the Court in Central Virginia Community College 

v. Katz, which departs from the prior cases.
13

  In Katz, the Court held that 

the principle of state sovereign immunity does not bar the enforcement of 

certain national legislation authorizing litigation against the states pursuant 

to the authority granted to Congress under the Article I Bankruptcy 

Clause.
14

 

The Article then proceeds to consider the matter of the Court‘s 

delineation of the nature of appropriate legislation under Section Five of the 

Fourteenth Amendment.
15

  In particular, the Article first considers the 

Court‘s rationale for limiting the ability of Congress to mandate private-

party actions initiated against the states under Section Five, as expressed by 

the Court in its 1999 decision Florida Prepaid Postsecondary Education 

Expense Board v. College Savings Bank,
16

 and the Court‘s subsequent 

decisions, including Kimel v. Florida Board of Regents
17

 and Board of 

Trustees of the University of Alabama v. Garrett.
18

  These decisions of the 

                                                           
10

527 U.S. 706, 748 (1999). 
11

See 535 U.S. 743, 752 (2002).  The restriction is not absolute.  See infra notes 104–15 and 

accompanying text.  
12

535 U.S. at 752. 
13

See 546 U.S. 356. 
14

U.S. CONST. art. I, § 8, cl. 4;  Katz, 546 U.S. at 378–79;  see infra notes 104–15 and 

accompanying text. 
15

See infra Part III. 
16

See generally 527 U.S. 627 (1999). 
17

See generally 528 U.S. 62 (2000). 
18

See generally 531 U.S. 356 (2001). 
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Court are then compared to, and placed in general context with the Court‘s 

2003 decision Nevada Department of Human Resources v. Hibbs
19

 and 

subsequent decisions of the Court in Tennessee v. Lane
20

 and United States 

v. Georgia,
21

 all cases in which the Court distinguished these decisions 

from the earlier restrictive decisions and upheld as appropriate legislation 

under Section Five the particular congressionally authorized private party 

suits against the states. 

II. THE ARTICLE I LINE OF DECISION 

A. The Court’s Initial Decision in Seminole Tribe 

Seminole Tribe of Florida v. Florida centered upon the Supreme 

Count‘s review of the propriety of a private-party action brought in federal 

court by the Seminole Tribe against the State of Florida for Florida‘s refusal 

to negotiate with the tribe regarding the inclusion of certain gaming 

activities in a tribal state compact.
22

  The tribe had alleged specifically that 

the state had not engaged in good faith negotiations as required under the 

terms of the federal Indian Gaming Regulatory Act.
23

  The Act had been 

created by Congress in 1988 to establish a statutory basis for the general 

administration and overall regulation of Indian tribe gaming enterprises 

throughout the United States.
24

  Congress had passed the regulatory act 

pursuant to its constitutional authority as set forth under the Article I Indian 

Commerce Clause.
25

  The legislative body had unambiguously expressed in 

the particular legislation its ―clear intent to abrogate the States‘ sovereign 

immunity.‖
26

 Viewing the Eleventh Amendment
27

 as providing protection 

                                                           
19

See generally 538 U.S. 721 (2003). 
20

See generally 541 U.S. 509 (2004). 
21

See generally 546 U.S. 151 (2006). 
22

517 U.S. 44 (1996). 
23

Id. at 52.  The Act required states to negotiate in good faith to bring about a compact.  See 

25 U.S.C. § 2710(d)(3) (2000). 
24

Seminole Tribe, 517 U.S. at 48;  see also 25 U.S.C. § 2702 (2000). 
25

U.S. CONST. art. I, § 8, cl. 3;  Seminole Tribe, 517 U.S. at 47. 
26

Seminole Tribe, 517 U.S. at 47.  The Act authorized Indian tribes to sue states in federal 

court for the failure to negotiate in good faith.  25 U.S.C. § 2710(d)(7)(A)(I) (2000). 
27

The amendment provides:  ―The Judicial power of the United States shall not be construed 

to extend to any suit in law or equity, commenced or prosecuted against one of the United States 

by Citizens of another State, or by Citizens or Subjects of any Foreign State.‖  U.S. CONST. 

amend. XI. 
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to the individual states,
28

 the Court held in Seminole Tribe that, 

notwithstanding Congress‘ clear intention under the legislation to abrogate 

the states‘ immunity, the Article I Indian Commerce Clause did not provide 

Congress with the power to grant jurisdiction over a state in the setting of 

private-party remedies absent the state‘s consent to suit.
29

 

The Court acknowledged in Seminole Tribe that it had indicated in the 

prior case of Pennsylvania v. Union Gas Co.
30

 that the Article I Interstate 

Commerce Clause
31

 served as an appropriate basis for Congress‘ abrogation 

of the states‘ Eleventh Amendment immunity.
32

  In Union Gas, a Court 

plurality
33

 had determined that Article I provided sufficient authority to the 

                                                           
28

Seminole Tribe, 517 U.S. at 54.  The Court stated:  ―Although the text of the Amendment 

would appear to restrict only the Article III diversity jurisdiction of the federal courts, ‗we have 

understood the Eleventh Amendment to stand not so much for what it says, but for the 

presupposition . . . which it confirms.‘‖  Id. (citing Blatchford v. Native Vill. of Noatak, 501 U.S. 

775, 779 (1991)).  The Court stated further: 

That presupposition, first observed over a century ago in Hans v. Louisiana, 134 U.S. 1, 

10 S. Ct. 504, 33 L. Ed. 842 (1890), has two parts:  first, that each State is a sovereign 

entity in our federal system; and second, that ―‗[i]t is inherent in the nature of 

sovereignty not to be amenable to the suit of an individual without its consent.‘‖ 

Id. 
29

Id.  The Court also held that the doctrine first expressed in Ex parte Young, 209 U.S. 123 

(1908) (the Ex parte Young doctrine), did not afford the tribe an appropriate basis to enforce the 

grant of jurisdiction against the Governor, as a state official.  See Seminole Tribe, 517 U.S. at 73–

76.  The Court noted that it had commonly ―found federal jurisdiction over a suit against a state 

official when that suit seeks only prospective injunctive relief in order to ‗end a continuing 

violation of federal law.‘‖  Id. at 73 (citing Green v. Mansour, 474 U.S. 64, 68 (1985)).  The 

instant case was ―sufficiently different from that giving rise to the traditional Ex Parte Young 

action so as to preclude the availability of that doctrine.‖  Id.  The consideration of the ability of 

private parties to bring actions against state officials, rather than against state governmental 

entities, under the Ex parte Young doctrine or otherwise, is beyond the scope of this Article.  But 

see infra notes 263–64 and accompanying text (for a brief reference to other bases for suits against 

the states). 
30

491 U.S. 1 (1989), overruled by Seminole Tribe, 517 U.S. 44. 
31

U.S. CONST. art. I, § 8, cl. 3. 
32

517 U.S. at 59. 
33

In Union Gas, Justice White added the fifth vote to the judgment of the Court.  However, he 

wrote a separate opinion in that case, concurring in part and dissenting in part.  Importantly, 

Justice White‘s opinion in Union Gas agrees with the position that Congress had authority under 

Article I to abrogate the Eleventh Amendment barrier to suits against the states.  He did disagree 

in that case, however, with the reasoning of the other four justices for the Court regarding the 

requirement of the Congress to establish an ―unmistakably clear‖ statement of abrogation and 
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legislature to abrogate the states‘ immunity since the power of Congress to 

regulate interstate commerce was ―incomplete without the authority to 

render States liable in damages.‖
34

 

The Court in Seminole Tribe accepted the fact that the Union Gas 

rationale would have to be applicable to its determination in the instant case 

because Union Gas ―allows no principled distinction in favor of the States 

to be drawn between the Indian Commerce Clause and the Interstate 

Commerce Clause.‖
35

  However, the Court avoided the application of the 

rationale, proceeding instead to find that Union Gas had been ―wrongly 

decided.‖
36

  The Court stated that the fundamental position that it had 

assumed in Union Gas, that Congress could expand under Article I the 

scope of the federal courts‘ jurisdiction under Article III of the Constitution, 

contradicted the ―‗unvarying approach to Article III as setting forth the 

exclusive catalog of permissible federal court jurisdiction.‘‖ ―Indeed,‖ the 

Court stated in Seminole Tribe, ―it had seemed fundamental that Congress 

could not expand the jurisdiction of the federal courts beyond the bounds of 

Article III.‖
37

  Since the Court viewed Union Gas as a decision departing 

from the established understanding ―that the Eleventh Amendment stood for 

the constitutional principle that state sovereign immunity limited the federal 

courts‘ jurisdiction under Article III,‖
38

 Union Gas was overruled.
39

 

                                                                                                                                       
whether Congress had made such a statement of abrogation in the legislation before the Court in 

that case.  See Union Gas, 491 U.S. 1, 47 (White, J., concurring in part and dissenting in part). 
34

Id. at 19–20 (1989).  But see Seminole Tribe, 517 U.S. at 61 (―While the plurality decision 

[in Union Gas] states that Congress‘ power under the Interstate Commerce Clause would be 

incomplete without the power to abrogate, that statement is made solely in order to emphasize the 

broad scope of Congress‘ authority over interstate commerce.‖). 
35

See 517 U.S. at 63;  see also id. at 62 (It is ―obvious‖ that the Indian Commerce Clause, 

―like the Interstate Commerce Clause, is a grant of authority to the Federal Government at the 

expense of the States.‖). 
36

Id. at 66. 
37

Id. at 65 (emphasis added). 
38

Id. at 64.  The Court also stated:   

Never before the decision in Union Gas had we suggested that the bounds of Article III 

could be expanded by Congress operating pursuant to any constitutional provision other 

than the Fourteenth Amendment.  Indeed, it had seemed fundamental that Congress 

could not expand the jurisdiction of the federal courts beyond the bounds of Article III. 

Id. at 65 
39

Id. at 66.  The Court‘s decision in Seminole Tribe left intact the rule established in prior 

Court decisions to the effect that Section Five of the Fourteenth Amendment provides a basis for 

Congress‘ abrogation of state immunity from suit as to legislation properly enacted pursuant to 
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The Court confirmed in Seminole Tribe ―that the background principle 

of state sovereign immunity embodied in the Eleventh Amendment is not so 

ephemeral as to dissipate when the subject of the suit‖ is an area that is, 

―like the regulation of Indian commerce . . . under the exclusive control of 

the Federal Government.‖
40

  The Eleventh Amendment, the Court pointed 

out, prevents the Congressional authorization of private-party actions 

against the states absent the consent of the states, even when the 

Constitution provides Congress the complete lawmaking authority over a 

particular policy area.
41

  Additionally, the Eleventh Amendment, the Court 

determined in Seminole Tribe, ―restricts the judicial power under Article III, 

and Article I cannot be used to circumvent the constitutional limitations 

placed upon federal jurisdiction.‖
42

  The Court explained that the Eleventh 

Amendment enhances the fundamental necessity for federalism ―to avoid 

‗the indignity of subjecting a state to the coercive process of judicial 

tribunals at the instance of private parties.‘‖
43

 

B. The Court’s Extension of the Seminole Tribe Ruling to Actions 
Brought in State Courts and Before Administrative Tribunals 

1. Actions Brought in State Courts 

Alden v. Maine began as a federal court action instituted by probation 

officers against their employer, the State of Maine, for the alleged violation 

by the employer of the overtime pay provisions of the federal Fair Labor 

Standards Act of 1938 (FLSA).
44

  However, after the Supreme Court‘s 

decision was handed down in Seminole Tribe, the federal action was 

dismissed by the trial court based upon the Seminole Tribe rationale that 

Congress lacked authority under Article I to abrogate the states‘ sovereign 

                                                                                                                                       
that clause.  See Fitzpatrick v. Blitzer, 427 U.S. 445 (1976).  The proper application of the 

Fourteenth Amendment‘s Enforcement Clause is the subject of discussion in Part III of this 

Article.  See infra Part III. 
40

517 U.S. at 72. 
41

Id.  But see Cent. Va. Cmty. Coll. v. Katz, 546 U.S. 356 (2006) (Sovereign immunity does 

not bar certain national legislation authorizing private party suits pursuant to authority granted to 

the national legislature under the Bankruptcy Clause, Art. I, § 8, cl. 4). 
42

517 U.S. at 72–73.  
43

Id. at 58 (quoting P.R. Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 

146 (1993)) (emphasis added). 
44

29 U.S.C. §§ 201–19. (2000 & Supp. III 2003). 
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immunity from suits in federal court.
45

  Since Congress, under the terms of 

the FLSA, also had expressly authorized private-party actions against the 

states in the states‘ own courts,
46

 the plaintiffs re-filed their action in state 

court in Maine.
47

 

The state trial court dismissed the action on sovereign immunity 

grounds, and the Supreme Judicial Court of Maine ultimately affirmed the 

lower court‘s dismissal.
48

  In affirming the dismissal, the state‘s highest 

court, referencing the U.S. Supreme Court‘s decision in Seminole Tribe, 

explained that a ―power so basic and profound [as sovereign immunity] 

would be an odd power indeed if it protected the states from suit in the 

federal courts but provided no comparable protection in their own courts.‖
49

  

The U.S. Supreme Court also affirmed, holding that the powers delegated to 

Congress pursuant to Article I ―do not include the power to subject 

nonconsenting States to private damages in state courts.‖
50

  The Court 

explained that its holding in Alden was necessary because of ―the essential 

principles of federalism and . . . the special role of the state courts in the 

constitutional design.‖
51

  The Court added, ―Although the Constitution 

grants broad powers to Congress, our federalism requires that Congress 

treat the States in a manner consistent with their status as residuary 

sovereigns and joint participants in the governance of the Nation.‖
52

 

As a result, the Court‘s decision in Alden effectively extended the reach 

of the Seminole Tribe rationale and holding, so as to make that 

determination applicable to private party initiated actions filed within the 

state courts.  The Court viewed any limitation of state sovereign immunity 

to actions in federal court as wholly insufficient.  The immunity of the 

states must be extended to private-party initiated claims brought in state 

courts, as well as federal courts, the Court explained in Alden, so as ―to 

preserve the dignity of the States.‖
53

  The Court opined, ―[a] power to press 

                                                           
45

See generally Mills v. Maine, 118 F.3d 37 (1st Cir. 1997). 
46

29 U.S.C. §§ 203 (x), 216(b) (2000).  
47

See Alden v. State, 715 A.2d 172 (Me. 1998), aff’d 527 U.S. 706 (1999). 
48

Id. at 173, 176. 
49

Id. at 175. 
50

Alden v. Maine, 527 U.S. 706, 712 (1999).  The Court also determined that Maine had not 

waived or consented to suit against itself for overtime pay violations under the FLSA.  Id. at 757–

58. 
51

Id. at 748. 
52

Id. 
53

Id. at 749 (emphasis added). 
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a State‘s own courts into federal service to coerce the other branches of the 

State . . . is the power first to turn the State against itself and ultimately to 

commandeer the entire political machinery of the State against its will and 

at the behest of individuals.‖
54

  This resulting federal control over the state 

judicial processes would, in the Court‘s view, provide the national 

government with the ability to ―wield greater power in the state courts than 

in its own judicial instrumentalities,‖ strike ―at the heart of the political 

accountability so essential to our liberty and republican form of 

government,‖ and denigrate ―the separate sovereignty of the States.‖
55

  The 

Court added: 

In some ways, of course, a congressional power to 

authorize private suits against nonconsenting States in their 

own courts would be even more offensive to state 

sovereignty than a power to authorize the suits in a federal 

forum.  Although the immunity of one sovereign in the 

courts of another has often depended in part on comity or 

agreement, the immunity of a sovereign in its own courts 

has always been understood to be within the sole control of 

the sovereign itself.
56

 

In Alden, the Court carefully developed its notion of sovereign 

immunity.
57

  The Court revealed its assessment of sovereign immunity as a 

state power that originated at a primary political level.  Specifically, the 

Court saw the states as having possessed an independent level of 

sovereignty ―before the ratification of the constitution‖—a sovereignty that 

was retained by the states ―(either literally or by virtue of their admission 

into the Union upon an equal footing with the other States) except as altered 

by the plan of the Convention and certain constitutional Amendments.‖
58

  

The Court explained that the principle of federalism, as formulated within 

our political system, reserves to the states ―a substantial portion of the 

Nation‘s primary sovereignty, together with the dignity and essential 

attributes inhering in that status.‖
59

  The Court added that, ―even as to 

matters within the competence of the National Government,‖ the founders 

                                                           
54

Id. 
55

Id. at 749–52. 
56

Id. 
57

See id. 
58

Id. at 713. 
59

Id. at 714. 
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of our Constitution rejected ―‗the concept of a central government that 

would act upon and through the States‘ in favor of ‗a system in which the 

State and Federal Governments would exercise concurrent authority over 

the people.‘‖
60

  In fact, the Court explained further that ―[t]he leading 

advocates of the Constitution assured the people in no uncertain terms that 

the Constitution would not strip the States of sovereign immunity.‖
61

  As a 

result, the Court opined, the states ―are not relegated to the role of mere 

provinces or political corporations [in our federal system], but retain the 

dignity, though not the full authority, of sovereignty.‖
62

  ―[C]entral to [the 

retention of] sovereign dignity,‖ the Court emphasized, ―is the availability 

to the states of sovereign immunity.‖
63

 

The Court in Alden referenced ―a settled doctrinal understanding‖ that 

was ―consistent with the views of the leading advocates of the 

Constitution‘s ratification,‖ and that indicated ―that sovereign immunity 

derives not from the Eleventh Amendment but from the structure of the 

original Constitution itself.‖
64

  The Court explained that the Eleventh 

Amendment merely confirms the existence of state sovereign immunity as a 

constitutional principle within our governmental framework.
65

  This point is 

an important one because the particular facts in Alden clearly lie outside a 

literal reading of the Amendment‘s language.
66

  Alden involved litigation 

                                                           
60

Id. (quoting Printz v. United States, 521 U.S. 898, 919–20 (1997)). 
61

Id. at 716.  In dissent, Souter stated: 

There is almost no evidence that the generation of the Framers thought sovereign 

immunity was fundamental in the sense of being unalterable.  Whether one looks at the 

period before the framing, to the ratification controversies, or to the early republican 

era, the evidence is the same.  Some Framers thought sovereign immunity was an 

obsolete royal prerogative inapplicable in a republic; some thought sovereign immunity 

was a common-law power defeasible, like other common-law rights, by statute; and 

perhaps a few thought, in keeping with a natural law view distinct from the common 

law conception, that immunity was inherent in a sovereign because the body that made 

a law could not logically be bound by it.  Natural law thinking on the part of a doubtful 

few will not, however, support the Court‘s position. 

Id. at 764 (Souter, J., dissenting). 
62

Id. at 715. 
63

Id. 
64

Id. at 728.  
65

Id. at 728–29. 
66

The Eleventh Amendment states:  ―The Judicial power of the United States shall not be 

construed to extend to any suit in law or equity, commenced or prosecuted against one of the 
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brought by citizens of the defendant, the State of Maine.  Since the Eleventh 

Amendment merely confirms rather than establishes the principle of the 

sovereign immunity of the states, the Court was able to conclude that ―[t]he 

scope of the States‘ immunity from suit is demarcated not by the text of the 

Amendment alone but by fundamental postulates implicit in the 

constitutional design.‖
67

  As a result, the Court was further able to conclude 

that, based upon its review of the ―history, practice, precedent, and 

constitutional structure,‖
68

 the states were, ―residuary sovereigns.‖
69

  As 

residuary sovereigns, states possess sovereign immunity in a form that is a 

good deal broader than what is provided for within the literal text of the 

Eleventh Amendment.  The states, the Court insisted, retain to themselves 

an ―immunity from private suit in their own courts, an immunity beyond the 

congressional power to abrogate by Article I legislation.‖
70

 

2. Actions Brought Before Administrative Tribunals 

Alden was followed in the Court‘s developing Article I decisional line 

of cases by Federal Maritime Commission v. South Carolina State Ports 

Authority, a case involving a dispute between the cruise ship line, South 

Carolina Maritime Services, Inc., and the South Carolina State Ports 

Authority.
71

  The cruise ship line brought an administrative complaint 

against the state port authority for the port authority‘s refusal to allow the 

cruise ship line berthing privileges.
72

  The port authority denied berthing 

privileges because of an established policy that expressly disallowed berths 

                                                                                                                                       
United States by citizens of another State, or by Citizens or Subjects of any Foreign State.‖  U.S. 

CONST. amend. XI. 
67

Alden, 527 U.S. at 729. 
68

Id. at 754. 
69

Id. at 748. 
70

Id. at 754.  But see id. at 800 n.33 (Souter, J., dissenting) (citations omitted): 

It is therefore sheer circularity for the Court to talk of the ―anomaly,‖ that would arise if 

a State could be sued on federal law in its own courts, when it may not be sued under 

federal law in federal court., Seminole Tribe.  The short and sufficient answer is that the 

anomaly is the Court‘s own creation:  the Eleventh Amendment was never intended to 

bar federal-question suits against the States in federal court.  The anomaly is that 

Seminole Tribe, an opinion purportedly grounded in the Eleventh Amendment, should 

now be used as a lever to argue for state sovereign immunity in state courts, to which 

the Eleventh Amendment by its terms does not apply. 

71
535 U.S. 743 (2002). 

72
Id. at 747–48 (A denial of berthing privileges had occurred on five occasions.). 
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in the port of Charleston to those vessels whose primary purpose was 

gambling.
73

  The cruise ship line filed the administrative complaint with the 

Federal Maritime Commission, alleging discrimination and other violations 

by the port authority of the federal Shipping Act
74

 and seeking damages and 

injunctive relief.
75

 

The case was referred to a Federal Maritime Commission administrative 

law judge, and the state port authority thereupon raised its Eleventh 

Amendment immunity as a defense to the administrative adjudication.
76

  

Relying on the holding in Seminole Tribe, the administrative law judge 

agreed that the state‘s immunity defense applied, and as a result, the hearing 

officer proceeded to dismiss the cruise ship line‘s complaint.
77

  However, 

the Federal Maritime Commission disagreed with its administrative law 

judge, concluding, instead, that state sovereign immunity protected the 

states only before judicial tribunals, not before executive branch agencies 

such as the commission.
78

  The Fourth Circuit, finding that the action 

―walks, talks, and squawks very much like a law suit‖ and that the 

placement of the action in the Executive Branch did not affect the 

availability of sovereign immunity to the State of South Carolina, held that 

sovereign immunity precluded the commission from entertaining the 

action.
79

  The Supreme Court then granted certiorari.
80

 

In Federal Maritime Commission, the Court made clear its view 

regarding the fundamental importance of the notion of federalism in our 

system of government.  The Court pointed out, ―Dual sovereignty is a 

defining feature of our Nation‘s constitutional blueprint.‖
81

  The Court 

explained that the ratification of the U.S. Constitution by the states had not 

meant that the states had consented ―to become mere appendages of the 

Federal government‖ but, ―[r]ather, [that] they entered the Union ‗with their 

sovereignty intact.‘‖
82

  The Court explained further that, while with 

                                                           
73

Id. (On all of its cruises, ―passengers would be permitted to participate in gambling 

activities while on board.‖). 
74

U.S.C. app. §§ 1701–20 (2000 & Supp. III 2003). 
75

Fed. Mar. Comm’n, 535 U.S. at 748–49. 
76

Id. at 749. 
77

Id. 
78

Id. at 750. 
79

S.C. State Ports Auth. v. Fed. Mar. Comm‘n, 243 F.3d 165, 174, 179 (4th Cir. 2001). 
80

Fed. Mar. Comm‘n v. S.C. State Ports Auth., 534 U.S. 971 (2001). 
81

Fed. Mar. Comm’n, 535 U.S. at 751. 
82

Id. (quoting Blatchford v. Native Vill. of Noatak, 501 U.S. 775, 779 (1991)). 
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ratification, the states ―did surrender a portion of their inherent immunity by 

consenting to suits brought by sister States or by the Federal Government,‖ 

ratification ―did not disturb States‘ immunity from private suits.‖
83

  As a 

result, the principle of state sovereign immunity was ―firmly‖ enshrined ―in 

our constitutional framework.‖
84

 The Court reiterated in Federal Maritime 

Commission its primary constitutional postulate, ―the sovereign immunity 

of the states extends beyond the literal text of the Eleventh Amendment.‖
85

  

―[T]he Eleventh Amendment does not define the scope of the States‘ 

sovereign immunity,‖ the Court opined, but, instead, ―it is but one particular 

exemplification of that immunity.‖
86

 

The Court found that the administrative proceedings applicable to the 

processing of complaints before the Federal Maritime Commission ―bear a 

remarkably strong resemblance to civil litigation in federal courts.‖
87

  For 

example, the administrative rules of practice and procedure ―governing 

pleadings are quite similar to those found in the Federal Rules of Civil 

Procedure,‖ and the discovery process in the administrative setting ―largely 

mirrors discovery in federal civil litigation.‖
88

  Additionally, the Court 

viewed the role of the administrative law judge as ―the impartial officer 

designated to hear a case,‖ and ―similar to that of an Article III judge.‖
89

  

Overall, the Court saw the similarity between the administrative 

proceedings and civil litigation in regular court as ―overwhelming.‖
90

 

In Federal Maritime Commission, the Court rebroadcast its fundamental 

notion in the Article I line of decisions, ―The preeminent purpose of state 

sovereign immunity is to accord States the dignity that is consistent with 

                                                           
83

Id. at 752. 
84

Id. 
85

Id. at 754.  The Court explained: 

Instead of explicitly memorializing the full breadth of the sovereign immunity retained 

by the States when the Constitution was ratified, Congress chose in the text of the 

Eleventh Amendment only to ―address the specific provisions of the Constitution that 

had raised concerns during the ratification debates and formed the basis of the 

Chisholm decision.‖ 

Id. at 753 (quoting Alden v. Maine, 527 U.S. 706, 723 (1999)). 
86

Id. at 753 (emphasis added). 
87

Id. at 757. 
88

Id. at 758. 
89

Id. 
90

Id. at 759. 
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their status as sovereign entities.‖
91

  The Court proceeded to hold that 

―[g]iven both this interest in protecting States‘ dignity and the strong 

similarities between FMC proceedings and civil litigation,‖ the sovereign 

immunity of the states ―bars the FMC from adjudicating complaints filed by 

a private party against a nonconsenting State.‖
92

  The Court elaborated: 

[I]f the Framers thought it an impermissible affront to a 

State‘s dignity to be required to answer the complaints of 

private parties in federal courts, we cannot imagine that 

they would have found it acceptable to compel a State to do 

exactly the same thing before the administrative tribunal of 

an agency, such as the FMC.
93

  The affront to a State‘s 

dignity, does not lessen when an adjudication takes place in 

an administrative tribunal as opposed to an Article III court.  

In both instances, a State is required to defend itself in an 

adversarial proceeding against a private party before an 

impartial federal officer.
94

 

Furthermore, since Congress cannot use Article I as the basis to 

abrogate state sovereign immunity in Article III judicial proceedings, the 

Court simply could not see how it could allow Congress to use the same 

Article I power ―to create court-like administrative tribunals where 

sovereign immunity does not apply.‖
95

  Finally, the Court made clear in 

Federal Maritime Commission that the type of relief sought or available in 

an action is simply irrelevant to the question of the availability of state 

sovereign immunity as a defense.  The ―primary function‖ of immunity for 

the states ―is not to protect State treasuries,‖ the Court stated, it is ―to afford 

the State the dignity and respect due sovereign entities.‖
96

 

C. The Court Questions the Application of Seminole Tribe “Dicta” 

By 2006 the Supreme Court‘s Article I line of cases had created a clear 

set of legal principles.  In Seminole Tribe, the Court had declared a blanket 

prohibition on Congress‘ ability to abrogate state sovereign immunity under 

                                                           
91

Id. at 760 (emphasis added). 
92

Id. 
93

Id. 
94

Id. at 760–61. 
95

Id. at 761. 
96

Id. at 769 (emphasis added). 
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Article I in those actions maintained against the states in the federal 

courts.
97

  In formulating its position, the Court determined that the Eleventh 

Amendment prevents congressional authorization of actions initiated by 

private parties against the states without state consent, even when, as in 

regards to particular clauses found within Article I, the Constitution 

provides in Congress complete lawmaking authority over particular policy 

areas.
98

 

The Court pointed out in Seminole Tribe that the Eleventh Amendment 

acts to deprive federal courts of their jurisdiction, since that amendment 

―restricts the judicial power under Article III, and Article I cannot be used 

to circumvent the constitutional limitations placed upon federal 

jurisdiction.‖
99

  As described in detail above, three years later in Alden the 

Court held that the powers delegated to Congress pursuant to Article I ―do 

not include the power to subject nonconsenting States to private damages in 

state courts.‖
100

  The Court explained that this expansion of sovereign 

immunity to state court forums was necessary due to ―the essential 

principles of federalism and . . . the special role of the state courts in the 

constitutional design.‖
101

  Then, in 2002, in Federal Maritime Commission, 

the Court reiterated its rationale for constitutionally ―enshrining‖ the 

principle of state sovereign immunity and declared once again the 

constitutional restriction upon Congress‘ ability to abrogate the states‘ 

sovereign immunity under Article I; it also extended state sovereign 

immunity beyond the regular courts, so as to include state immunity from 

private party initiated adjudications brought before federal administrative 

agencies.
102

  In creating this additional expansion of state sovereign 

immunity from private party litigation so as to include administrative 

tribunals as well as judicial forums, the Court opined that it did so because 

                                                           
97

See supra notes 22–43 and accompanying text. 
98

See, e.g., Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 72–73 (1996) (Regulation of 

Indian commerce, U.S. CONST. art. I, § 8, cl. 3, is ―under the exclusive control of the Federal 

Government‖);  see also, e.g., id. at 93–94 (Stevens, J., dissenting) (―I see no reason to distinguish 

among statutes enacted pursuant to the power granted to Congress to regulate commerce among 

the several States, and with the Indian tribes, the power to establish uniform laws on the subject of 

bankruptcy, [or] the power to promote the progress of science and the arts by granting exclusive 

rights to authors and inventors.‖). 
99

517 U.S. at 72–73. 
100

Alden v. Maine, 527 U.S. 706, 712 (1999) (emphasis added);  see generally supra notes 

44–70 and accompanying text.   
101

Id. at 748. 
102

See 535 U.S. 743, 752 (2002);  see also supra notes 81–96, 22–43 and accompanying text. 
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it simply saw ―no reason why a different principle [than that applied to the 

regular courts] should apply in the realm of administrative 

adjudications.‖
103

 

The broad constitutional limitation upon Congress‘ ability to abrogate 

state sovereign immunity under Article I, however, was not to stand entirely 

intact.  In 2006, the Court determined that Article I could serve as proper 

authority for Congress to legislate in a manner that affects the immunity of 

the states as part of Congress‘ formulation of American bankruptcy law.  

Specifically, in Central Virginia Community College v. Katz, the Court 

responded negatively to the question of whether an action initiated by a 

bankruptcy trustee and designed to set aside preferential transfers to state 

agencies by the debtor in bankruptcy is barred by the principle of state 

sovereign immunity.
104

 

The state agencies were Virginia state colleges that had conducted 

business with the debtor before the debtor had filed for bankruptcy under 

Chapter Eleven of the Bankruptcy Code.
105

  After the debtor filed for 

bankruptcy protection, the trustee in the matter instituted an action in the 

Bankruptcy Court ―to avoid and recover alleged preferential transfers to 

each of the petitioners [the public colleges] made by the debtor when it was 

insolvent.‖
106

  The public institutions responded to the initiation of the 

litigation by raising the principle of sovereign immunity as a defense in the 

action. 

The Supreme Court pointed out in Katz that the Article I Bankruptcy 

Clause ―provides that Congress shall have the power to establish ‗uniform 

Laws on the subject of Bankruptcies throughout the United States,‘‖ and 

that, as such, the clause‘s ―coverage encompasses the entire ‗subject of 

Bankruptcies,‘‖ such that ―[t]he power granted to Congress by that Clause 

is a unitary concept rather than an amalgam of discrete segments.‖
107

  After 

considering the history surrounding the adoption of the Bankruptcy Clause, 

the clause‘s rationale, and early legislation on bankruptcy law, the Court 

further stated, ―Insofar as orders ancillary to the bankruptcy courts‘ in rem 

jurisdiction, like orders directing turnover of preferential transfers, 

implicate States‘ sovereign immunity from suit, the States agreed in the 

                                                           
103

Fed. Mar. Comm’n, 535 U.S. at 769. 
104

546 U.S. 356, 359 (2006). 
105

11 U.S.C. §§ 1101–46 (2000 & Supp. IV 2004). 
106

Katz, 546 U.S. at 360. 
107

Id. at 370;  see also U.S. CONST. art. I, § 8, cl. 4. 



PELLICCIOTTI.FINAL 8/4/2010  10:27 AM 

2007] PRIVATE PARTY ACTIONS AGAINST THE STATES 641 

plan of the Convention not to assert that immunity.‖
108

  The Court 

explained: 

Congress may, at its option, either treat States in the same 

way as other creditors insofar as concerns ―Laws on the 

subject of Bankruptcies‖ or exempt them from operation of 

such laws.  Its power to do so arises from the Bankruptcy 

Clause itself; the relevant ―abrogation‖ is the one effected 

in the plan of the Convention, not by statute.
109

 

In Katz, the Court specifically addressed the palpable inconsistency of 

its decision in the case, in view of Seminole Tribe, which imposed the 

constitutional limitation upon Congress‘ ability to abrogate state sovereign 

immunity under Article I.  Justice Stevens, the author of the Court‘s opinion 

in the Katz decision, had written in his Seminole Tribe dissent: 

In confronting the question whether a federal grant of 

jurisdiction is within the scope of Article III, as limited by 

the Eleventh Amendment, I see no reason to distinguish 

among statutes enacted pursuant to the power granted to 

Congress to regulate commerce among the several States, 

and with the Indian tribes, the power to establish uniform 

laws on the subject of bankruptcy, [or] the power to 

promote the progress of science and the arts by granting 

exclusive rights to authors and inventors.
110

 

The Court acknowledged in Katz ―that statements in both the majority 

and the dissenting opinions [in Seminole Tribe] reflected an assumption that 

the holding in that case would apply to the Bankruptcy Clause.‖
111

  Indeed, 

up until this point, the law had appeared to be well settled.
112

  However, the 

                                                           
108

Katz, 546 U.S. at 369–74;  see also id. at 377 (―States agreed in the plan of the Convention 

not to assert any sovereign immunity defense they might have had in proceedings brought 

pursuant to ‗Laws on the subject of Bankruptcies.‘‖). 
109

Id. at 379. 
110

Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 93–94 (1996) (Stevens, J., dissenting) 

(citations omitted). 
111

Katz, 546 U.S. at 363 (The court also referenced Hoffman v. Conn. Dep’t of Income 

Maint., 492 U.S. 96, 105 (1989) (O‘Connor, J., concurring)). 
112

See supra notes 107–11 and accompanying text;  see also, e.g., Coll. Sav. Bank v. Fla. 

Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 671 (1999) (Under the decision in 

Seminole Tribe, state sovereign immunity can be abrogated by Congress ―only when it legislates 

to enforce the Fourteenth Amendment.‖). 
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Court explained in Katz that ―[c]areful study and reflection have convinced 

us . . . that that assumption was erroneous,‖ and, under prevailing legal 

theory, the Court was simply not required to follow its Seminole Tribe 

―dicta.‖
113

 

The Court did not overrule Seminole Tribe in the Katz decision.  The 

Court modified significantly the scope of the Seminole Tribe ruling, 

however, in regard to Congress‘ ability to abrogate state sovereign 

immunity by relying upon the Article I Bankruptcy Clause as authority for 

its actions.  While, as Justice Thomas wrote in his dissent to Katz, ―[i]t is 

difficult to discern an intention to abrogate state sovereign immunity 

through the Bankruptcy Clause when no such intention has been found in 

any of the other clauses in Article I,‖
114

 nevertheless, the Court followed 

that course and ended up doing just that.  Since the distinction drawn by the 

Court in Katz is based upon its ―careful study and reflection,‖ it remains to 

be seen if the Court would undertake a similar course of study and 

reflection and, as it did in Katz end up refusing to follow its Seminole Tribe 

―dicta‖ in future Article I case settings.  That possibility remains in play 

after Katz. 

III. THE SECTION FIVE LINE OF DECISION 

A. The Initial Review of What Constitutes Appropriate Legislation in 
the State Sovereign Immunity from Private Party Suit Context 

The Supreme Court first considered the question of what constitutes 

appropriate legislation under Section Five of the Fourteenth Amendment 

within the context of the abrogation by Congress of state sovereign 

immunity from private suits in the 1999 decision, Florida Prepaid 

Postsecondary Education Expense Board v. College Savings Bank.
115

  

                                                           
113

Katz, 546 U.S. at 363. 
114

Id. at 382. 
115

527 U.S. 627 (1999).  The case was a companion case to College Savings Bank v. Florida 

Prepaid Postsecondary Education Expense Board, 527 U.S. 666 (1999).  There are two College 

Savings Bank cases because the bank brought two separate actions against the State of Florida in 

federal court, and the Court had granted certiorari to the bank in both cases.  See Coll. Sav. Bank 

v. Fla. Prepaid Postsecondary Educ. Expense Bd., 525 U.S. 1063 (1999);  Fla. Prepaid 

Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 525 U.S. 1064 (1999).  The second case had 

alleged that the state had made false claims about its college savings plan in violation of the 

federal Trademark Act of 1946, 15 U.S.C. §§ 1122, 1125(a).  However, in considering the facts 

set forth in the second case, the Court failed to find a constitutional deprivation of property, and, 
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College Savings Bank involved the savings bank‘s suit against the State of 

Florida for alleged patent infringement by the state in violation of the 

federal Patent and Plant Variety Protection Remedy Clarification Act 

(Patent Remedy Act).
116

  Congress had expressly abrogated the sovereign 

immunity of the states in patent infringement actions within the Patent 

Remedy Act.
117

 

The Court explained in College Savings Bank that ―Congress retains the 

authority to abrogate state sovereign immunity pursuant to the Fourteenth 

Amendment.‖
118

  However, for Congress to fashion legislation that 

successfully abrogates state sovereign immunity, the legislation 

promulgated by Congress must be deemed ―appropriate‖ legislation under 

the Fourteenth Amendment‘s Section Five Enforcement Clause.
 119

  The 

                                                                                                                                       
therefore, failed to find a Fourteenth Amendment violation.  As a result, the Court did not pursue 

the next-level question concerning whether the prophylactic measure taken by the legislature 

pursuant to Section Five (i.e., abrogating state sovereign immunity) was ―genuinely necessary‖ 

and appropriate in a constitutional sense to prevent a Fourteenth Amendment violation.  See Coll. 

Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 675 (1999).  

Therefore, other than for the brief mention of the second College Savings Bank case in this 

notation, that case is beyond the scope of the Article. 
116

35 U.S.C. § 271(h) (2000). 
117

35 U.S.C. § 296(a). 
118

527 U.S. at 637. 
119

527 U.S. at 637.  The Court explained: 

While reaffirming the view that state sovereign immunity does not yield to Congress‘ 

Article I powers, this Court in Seminole Tribe also reaffirmed its holding in Fitzpatrick 

v. Bitzer, 427 U.S. 445, 96 S.Ct. 2666, 49 L.Ed.2d 614 96 S. Ct. 2666 (1976), that 

Congress retains the authority to abrogate state sovereign immunity pursuant to the 

Fourteenth Amendment. Our opinion explained that in Fitzpatrick, ―we recognized that 

the Fourteenth Amendment, by expanding federal power at the expense of state 

autonomy, had fundamentally altered the balance of state and federal power struck by 

the Constitution.‖ Seminole Tribe, [517 U.S.] at 59.  The Court further described 

Fitzpatrick as holding that ―through the Fourteenth Amendment, federal power 

extended to intrude upon the province of the Eleventh Amendment and therefore that 

§ 5 of the Fourteenth Amendment allowed Congress to abrogate the immunity from suit 

guaranteed by that Amendment.‖  Seminole Tribe, [517 U.S.] at 59. 

Id. at 636–37. 

Congress justified the Patent Remedy Act under three sources of constitutional 

authority:  the Patent Clause, Art. I, § 8, cl. 8; the Interstate Commerce Clause, Art. I, 

§ 8, cl. 3; and § 5 of the Fourteenth Amendment.  See S. Rep., at 7–8; H. R. Rep., at 

39–40.  In Seminole Tribe, of course, this Court overruled the plurality opinion in 

Pennsylvania v. Union Gas Co., 491 U.S. 1, 109 S.Ct. 2273, 105 L.Ed.2d 1 (1989), our 
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Court stated, to be deemed appropriate, the legislation promulgated by 

Congress must meet the various elements of the general standard for 

Section Five appropriateness as originally set forth by the Court as part of 

its 1997 decision in City of Boerne v. Flores.
120

 

1. The City of Boerne Standard 

In City of Boerne, the Court held that the enactment by Congress of the 

Religious Freedom Restoration Act of 1993 (RFRA)
121

 exceeded the 

allowable scope of Congress‘ enforcement power under Section Five of the 

Fourteenth Amendment.
122

  Congress had passed the RFRA as a legislative 

response to the Court‘s prior decision in Employment Division, Department 

of Human Resources of Oregon v. Smith, a decision of which the Congress 

did not approve.
123

 

In Smith, the Court had upheld state legislation of general applicability 

criminalizing the use of the peyote drug.  The legislation had been applied 

so as to deny unemployment compensation to Native Americans, who, as 

members of the Native American Church, had used the peyote drug and, as 

a result, lost their jobs as drug rehabilitation counselors.
124

  In Smith, the 

Court found that state religiously-neutral laws of general applicability that 

have the ultimate effect of burdening a particular religious practice do not 

have to be justified by the state under the Free Exercise of Religion Clause 

through a showing by the state of the existence of a compelling 

governmental interest.
125

 

                                                                                                                                       
only prior case finding congressional authority to abrogate state sovereign immunity 

pursuant to an Article I power (the Commerce Clause).  [Seminole Tribe,] 517 U.S. at 

72–73.  Seminole Tribe makes clear that Congress may not abrogate state sovereign 

immunity pursuant to its Article I powers; hence the Patent Remedy Act cannot be 

sustained under either the Commerce Clause or the Patent Clause. 

Id. at 635–36. 
120

521 U.S. 507 (1997). 
121

42 U.S.C. § 2000bb (2000). 
122

City of Boerne, 521 U.S. at 536. 
123

494 U.S. 872 (1990). 
124

City of Boerne, 521 U.S. at 512–13 (Church members used the drug ―for sacramental 

purposes‖). 
125

Smith, 494 U.S. at 888–89.  The Court in Smith refused to apply the balancing test set forth 

in Sherbert v. Verner, 374 U.S. 398, 402–03 (1963) (requiring government action substantially 

burdening religious practices to be justified by compelling governmental interest). 
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The RFRA prohibited the states from ―substantially burdening‖ an 

individual‘s exercise of his or her own religion, even when the religious 

burden results from a rule of general applicability, unless the state can 

establish under the facts of the matter that the resulting burden upon the 

exercise of religion:  (1) is in furtherance of a compelling governmental 

interest, and (2) is the least restrictive means of furthering that compelling 

governmental interest.
126

  Congress had relied expressly upon its authority 

under Section Five of the Fourteenth Amendment in imposing the particular 

legislation upon the states.
127

 

The Court noted in City of Boerne that Congress‘ power under Section 

Five ―extends only to ‗enforc[ing]‘ the provisions of the Fourteenth 

Amendment,‖ such that its power is solely ―remedial‖ in nature.
128

  The 

Court explained: 

The design of the Amendment and the text of [Section 

Five] are inconsistent with the suggestion that Congress has 

the power to decree the substance of the Fourteenth 

Amendment‘s restrictions on the States.  Legislation which 

alters the meaning of the Free Exercise Clause cannot be 

said to be enforcing the Clause.  Congress does not enforce 

a constitutional right by changing what the right is.
129

 

The power to ―enforce,‖ the Court stated, does not include ―the power to 

determine what constitutes a constitutional violation.‖
130

  ―Were it not so,‖ 

the Court opined, ―what Congress would be enforcing would no longer be, 

in any meaningful sense, the ‗provisions of [the Fourteenth 

Amendment].‘‖
131

 

The Court admitted in City of Boerne that ―the line between measures 

that remedy or prevent unconstitutional actions and measures that make a 

substantive change in the governing law is not easy to discern, and 

Congress must have wide latitude in determining where it lies.‖
132

  

Nevertheless, the Court stated, ―[T]he distinction [between the two] exists 

                                                           
126

42 U.S.C. § 2000bb-1 (2000). 
127

City of Boerne, 521 U.S. at 516 (referencing S. REP. NO. 103-111, at 13–14 (1993);  H.R. 

REP. NO. 103-88, at 9 (1993)). 
128

521 U.S. at 519. 
129

Id. 
130

Id. 
131

Id. 
132

Id. at 519–20. 



PELLICCIOTTI.FINAL 8/4/2010  10:27 AM 

646 BAYLOR LAW REVIEW [Vol. 59:3 

and must be observed.‖
133

  Therefore, the Court concluded, ―There must be 

a congruence and proportionality between the injury to be prevented or 

remedied and the means adopted to that end.‖
134

  If the legislation lacks the 

connection, it ―may [inappropriately] become substantive in operation and 

effect.‖
135

 

Applying the standard developed in the case, the Court in City of Boerne 

found that the ―RFRA cannot be considered remedial, preventive 

legislation, if those terms are to have any meaning.‖
136

  The Court stated 

that the legislation ―is so out of proportion to a supposed remedial or 

preventive object that it cannot be understood as responsive to, or designed 

to prevent, unconstitutional behavior.‖
137

  Instead, the Court viewed the 

legislation as an improper attempt by the Congress to bring about 

―substantive change in constitutional protections.‖
138

 

While ―preventive measures prohibiting certain types of laws may be 

appropriate when there is reason to believe that many of the laws affected 

by the congressional enactment have a significant likelihood of being 

unconstitutional,‖ the Court in City of Boerne looked to the RFRA‘s 

legislative record and determined that that record did not support the 

concerns that Congress said it had looked to in its effort to fashion the 

legislation.
139

  The Court noted, ―Remedial legislation under [Section Five] 

‗should be adapted to the mischief and wrong which the [Fourteenth] 

[A]mendment was intended to provide against,‘‖ but that the ―RFRA is not 

so confined.‖
140

  The Court explained further: 

Sweeping coverage ensures its intrusion at every level of 

government, displacing laws and prohibiting official 

actions of almost every description and regardless of 

subject matter.  RFRA‘s restrictions apply to every agency 

and official of the Federal, State, and local Governments.  

42 U.S.C. § 2000bb-2(1).  RFRA applies to all federal and 

state law, statutory or otherwise, whether adopted before or 

after its enactment.  § 2000bb-3(a).  RFRA has no 
                                                           

133
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Id. at 532 (citing Civil Rights Cases, 109 U.S. 3, 13 (1883)). 
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termination date or termination mechanism.  Any law is 

subject to challenge at any time by any individual who 

alleges a substantial burden on his or her free exercise of 

religion.
141

 

The stringent ―compelling interest‖ test that Congress had imposed upon 

the states through the promulgation of the RFRA, the Court maintained, 

―reflects a lack of proportionality or congruence between the means adopted 

and the legitimate end to be achieved.‖
142

  The Court added: 

Requiring a State to demonstrate a compelling interest and 

show that it has adopted the least restrictive means of 

achieving that interest is the most demanding test known to 

constitutional law.  If ―‗compelling interest‘ really means 

what it says . . . many laws will not meet the test . . . . [The 

test] would open the prospect of constitutionally required 

religious exemptions from civic obligations of almost every 

conceivable kind.‖  Laws valid under Smith would fall 

under RFRA without regard to whether they had the object 

of stifling or punishing free exercise.  We make these 

observations not to reargue the position of the majority in 

Smith but to illustrate the substantive alteration of its 

holding attempted by RFRA.  Even assuming RFRA would 

be interpreted in effect to mandate some lesser test, say, 

one equivalent to intermediate scrutiny, the statute 

nevertheless would require searching judicial scrutiny of 

state law with the attendant likelihood of invalidation.  This 

is a considerable congressional intrusion into the States‘ 

traditional prerogatives and general authority to regulate for 

the health and welfare of their citizens.
143

 

2. Applying the City of Boerne Standard to College Savings 
Bank 

Applying the City of Boerne standard to the facts in College Savings 

Bank, the Court in College Savings Bank likewise found that the legislative 

record failed to demonstrate ―a history of ‗widespread and persisting 
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deprivation of constitutional rights‘ of the sort Congress has faced in 

enacting proper prophylactic section 5 legislation.‖
144

  To the contrary, the 

Court concluded in College Savings Bank that the Patent Remedy Act had 

been enacted by the Congress ―in response to a handful of instances of state 

patent infringement that do not necessarily violate the Constitution.‖
145

 

The Court indicated further that the provisions in the act ―are ‗so out of 

proportion to a supposed remedial or preventive object that [they] cannot be 

understood as responsive to, or designed to prevent, unconstitutional 

behavior.‘‖
146

  The legislation, the Court stated, exposed ―[a]n unlimited 

range of state conduct‖ to private ―claims of direct, induced, or contributory 

patent infringement‖ for an indefinite period,
147

 and there was nothing in 

the act that limited the regulation of the states to matters arguably involving 

constitutional violations, ―such as where a State refuses to offer any state-

court remedy for patent owners whose patents it had infringed.‖
148

  

Additionally, the Court pointed out that the Congress had failed to limit the 

scope of the remedy available under the Patent Remedy Act ―to certain 

types of infringement, such as non-negligent infringement or infringement 

authorized pursuant to state policy; or providing for suits only against States 

with questionable remedies or a high incidence of infringement.‖
149

 

The Court held in College Savings Bank, ―The historical record and the 

scope of coverage therefore make it clear that the Patent Remedy Act 

cannot be sustained under [Section] 5 of the Fourteenth Amendment.‖
150

  

The Court explained, ―The examples of States avoiding liability for patent 

infringement by pleading sovereign immunity in a federal court are scarce 

enough, but any plausible argument that such action on the part of the State 

deprived patentees of property and left them without a remedy under state 

law is scarcer still.‖
151

 

                                                           
144

Fla. Prepaid Postsecondary Educ. Expense Bd. v. Coll. Sav. Bank, 527 U.S. 627, 645 

(1999) (quoting City of Boerne v. Flores, 521 U.S. 507, 526 (1997)). 
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Id. at 645–46. 
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The Court concluded in College Savings Bank that the federal 

legislature‘s ―apparent and more basic aims‖ in developing the Patent 

Remedy Act were ―to provide a uniform remedy for patent infringement 

and to place States on the same footing as private parties under that 

regime.‖
152

  However, the Court explained that, while arriving at uniformity 

as to the remedy available under federal legislation is an appropriate 

concern of the Congress pursuant to the authority granted to the legislature 

under Article I of the Constitution, Article I, nevertheless, could not give 

Congress the authority to fashion legislation that resulted in the abrogation 

of the states‘ sovereign immunity after the Court‘s opinion in Seminole 

Tribe.
153

 

B. The Court Considers the Appropriateness of Private Party Actions 
in the Context of Age Discrimination in Employment 

In Kimel v. Florida Board of Regents, the Court considered the 

appropriateness under Section Five of congressionally-imposed private 

party actions brought against the states for age-based employment 

discrimination.
154

  The case was the end result of actions originally brought 

by plaintiffs in three separate cases consolidated on appeal by the Eleventh 

Circuit.
155

  The plaintiffs were seeking monetary damages from their state 

employers, Alabama and Florida, for age discrimination allegedly done in 

violation of the Age Discrimination in Employment Act of 1967 

(ADEA).
156

  The states defended themselves against the plaintiffs‘ litigation 

by raising sovereign immunity under the Eleventh Amendment. 

The Court explained in Kimel that the process for determining the 

validity of the plaintiffs‘ claim that there had been an appropriate 

congressional abrogation of state sovereign immunity under the ADEA 

depended upon the resolution of two fundamental issues.  The first issue 

required Congress to have been transparent; it must have ―unequivocally 

expressed its intent to abrogate‖ the states‘ immunity under the 

                                                           
152

Id. at 647–48. 
153
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legislation.
157

  If an unequivocal expression of the intent to abrogate was 

evident in the case, the Court stated that it then was necessary to determine 

whether the congressional abrogation of the state sovereign immunity was 

done ―pursuant to a valid grant of constitutional authority.‖
158

  The Court 

explained further that Congress can only effectively abrogate state 

sovereign immunity so as to allow private party initiated actions against the 

states when Congress‘ intent to abrogate under the legislation is 

―‗unmistakably clear in the language of the statute.‘‖
159

  The Court, reading 

the particular legislation in its whole and as amended, found that the 

congressional intent to abrogate was sufficiently clear in the language of the 

ADEA to meet the transparency requirement.
160

  As a result, the remaining 

issue in Kimel rested upon the determination of whether, as the Court 

stated, Congress had brought about the abrogation ―pursuant to a valid 

exercise of constitutional authority,‖ and this step in the process, as noted 

immediately below, required a search for constitutional authority that went 

beyond Article I.
 161

 

The Court had determined in 1983, in EEOC v. Wyoming, that the 

ADEA was ―a valid exercise of Congress‘ power under the Commerce 

Clause [of Article I].‖
162

  However, in Kimel the Court took note of its 

decision in Seminole Tribe and concluded that Article I no longer could 

serve as proper constitutional authority to support the abrogation of state 

sovereign immunity.
163

  Therefore, only the Section Five Enforcement 

Clause remained as a potential basis for Congress to constitutionally 

abrogate the states‘ immunity in this private party remedy context. 

For legislation enacted pursuant to Section Five to abrogate state 

sovereign immunity effectively, the legislation must be ―appropriate.‖
164

  

To be appropriate legislation, the ADEA must meet the requirements of the 

City of Boerne standard.
165

  Therefore, the Court in Kimel turned to the 
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question of whether the legislation was ―appropriate‖ under Section Five, 

and, applying the City of Boerne standard to the facts in Kimel, began its 

search for ―congruence and proportionality‖ within the ADEA.
166

  The 

Court explained: 

In City of Boerne, we applied that ―congruence and 

proportionality‖ test and held that the Religious Freedom 

Restoration Act of 1993 (RFRA) was not appropriate 

legislation under [Section] 5.  We first noted that the 

legislative record contained very little evidence of the 

unconstitutional conduct purportedly targeted by RFRA‘s 

substantive provisions.  Rather, Congress had uncovered 

only ―anecdotal evidence‖ that, standing alone, did not 

reveal a ―widespread pattern of religious discrimination in 

this country.‖  Second, we found that RFRA is ―so out of 

proportion to a supposed remedial or preventive object that 

it cannot be understood as responsive to, or designed to 

prevent, unconstitutional behavior.‖
167

 

The Court also discussed College Savings Bank, as that case was central 

to the development of the intellectual foundation for the ADEA-focused 

discussion taking place in Kimel.  The Court explained: 

Last Term, we again had occasion to apply the ―congruence 

and proportionality‖ test.  In Florida Prepaid, we 

considered the validity of the Eleventh Amendment 

abrogation provision in the Patent and Plant Variety 

Protection Remedy Clarification Act (Patent Remedy Act).  

We held that the statute, which subjected States to patent 

infringement suits, was not appropriate legislation under 

[Section Five] of the Fourteenth Amendment.  The Patent 

Remedy Act failed to meet our congruence and 

proportionality test first because ―Congress identified no 

pattern of patent infringement by the States, let alone a 

pattern of constitutional violations.‖  Moreover, because it 

was unlikely that many of the acts of patent infringement 

affected by the statute had any likelihood of being 

unconstitutional, we concluded that the scope of the Act 
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was out of proportion to its supposed remedial or 

preventive objectives.  Instead, ―[t]he statute‘s apparent and 

more basic aims were to provide a uniform remedy for 

patent infringement and to place States on the same footing 

as private parties under that regime.‖  While we 

acknowledged that such aims may be proper congressional 

concerns under Article I, we found them insufficient to 

support an abrogation of the States‘ Eleventh Amendment 

immunity after Seminole Tribe.
168

 

Engaging in the analysis of the ADEA, the Court in Kimel failed to find 

the congruence and proportionality required under the City of Boerne 

standard.  Instead, the Court stated, ―[T]he substantive requirements the 

ADEA imposes on state and local governments are disproportionate to any 

unconstitutional conduct that conceivably could be targeted by the Act.‖
169

  

The Court emphasized that age discrimination, itself, is not a suspect 

classification for Equal Protection analysis purposes.
170

  As a result, states 

may discriminate constitutionally if the age-based classification is rationally 

related to a legitimate state interest.
171

  The Court explained: 

The rationality commanded by the Equal Protection Clause 

does not require States to match age distinctions and the 

legitimate interests they serve with razor like precision.  As 

we have explained, when conducting rational basis review 

―we will not overturn such [government action] unless the 

varying treatment of different groups or persons is so 

unrelated to the achievement of any combination of 

legitimate purposes that we can only conclude that the 

[government‘s] actions were irrational.‖  In contrast, when 

a State discriminates on the basis of race or gender, we 

require a tighter fit between the discriminatory means and 

the legitimate ends they serve.
172

 

The Court noted further that, in view of this, the states‘ may 

constitutionally discriminate against individuals through the ―draw[ing of] 
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lines on the basis of age when they have a rational basis for doing so at a 

class-based level, even if it ‗is probably not true‘ that those reasons are 

valid in the majority of cases.‖
173

 

The Court determined that, ―[j]udged against the backdrop of our equal 

protection jurisprudence,‖ the ADEA was ―‗so out of proportion to a 

supposed remedial or preventive object that it cannot be understood as 

responsive to, or designed to prevent, unconstitutional behavior.‘‖
174

  The 

legislation, by broadly restricting age discrimination in employment, ends 

up prohibiting ―substantially more state employment decisions and 

practices than would likely be held unconstitutional under the applicable 

equal protection, rational basis standard.‖
175

  The Court stated, ―The ADEA 

makes unlawful, in the employment context, all ‗discriminat[ion] against 

any individual . . . because of such individual‘s age.‘‖
176

 

The Court acknowledged in Kimel, ―Difficult and intractable problems 

often require powerful remedies, and [the Court had] never held that 

[Section Five] precludes Congress from enacting reasonably prophylactic 

legislation.‖
177

  However, the Court stated that it still must determine in the 

particular case ―whether the ADEA is in fact just such an appropriate 

remedy or, instead, merely an attempt to substantively redefine the States‘ 

legal obligations with respect to age discrimination.‖
178

  One way to 

determine the appropriateness of the remedy, the Court explained, is ―by 

examining the legislative record containing the reasons for Congress‘ 

actions.‖
179

 

After reviewing the legislative record, the Court determined that the 

extension of the ADEA age discrimination prohibition to the states 

represented ―an unwarranted response to a perhaps inconsequential 

problem.‖
180

  The Court stated, ―Congress never identified any pattern of 

age discrimination by the States, much less any discrimination whatsoever 

that rose to the level of constitutional violations [under the rational-basis 

analysis].‖
181

  The Court found that the evidence offered by the petitioners 
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in regards to Congress‘ attention to the existence of state age discrimination 

consisted ―almost entirely of isolated sentences clipped from floor debates 

and legislative reports.‖
182

 

The Court determined that the legislative record demonstrated ―that 

Congress had virtually no reason to believe that state and local governments 

were unconstitutionally discriminating against their employees on the basis 

of age.‖
183

  The Court stated: 

Congress‘ failure to uncover any significant pattern of 

unconstitutional discrimination . . . confirms that Congress 

had no reason to believe that broad prophylactic legislation 

was necessary in this field.  In light of the indiscriminate 

scope of the Act‘s substantive requirements, and the lack of 

evidence of widespread and unconstitutional age 

discrimination by the States, [the Court] hold[s] that the 

ADEA is not a valid exercise of Congress‘ power under 

[Section Five] of the Fourteenth Amendment.
184

 

The Court stated further that, as a result, Congress‘ attempted abrogation of 

the states‘ sovereign immunity under the ADEA ―is accordingly invalid.‖
185

 

C. The Court Considers the Appropriateness of Private Party Actions 
in the Context of Disability-Related Employment Discrimination 

In Board of Trustees of the University of Alabama v. Garrett, the Court 

extended its consideration of the appropriateness under Section Five of 

congressionally imposed private party actions against the states to disability 

related employment discrimination settings.
186

  Specifically, the Court 

considered whether state employees could pursue private party suits against 

the State of Alabama to recover money damages for the alleged violation by 

the state of Title I of the Americans with Disabilities Act of 1990 (ADA).
187

 

Just as it had done previously in Kimel, Alabama defended the 

employment discrimination litigation by raising a claim to its Eleventh 

Amendment sovereign immunity.  The Court, finding it ―clear‖ that 
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Congress intended to rely on Section Five as the authority for the enactment 

of the ADA,
188

 looked to whether the legislation is ―appropriate [Section 

Five] legislation.‖
189

  In doing this, the Court referenced the need to apply 

the standard set forth in City of Boerne and reiterated the fact that, to be 

valid, Section Five-based legislation ―reaching beyond the scope of 

[Section] One‘s actual guarantees must exhibit ‗congruence and 

proportionality between the injury to be prevented or remedied and the 

means adopted to that end.‘‖
190

 

The Court determined that Fourteenth Amendment Equal Protection 

Clause jurisprudence required only a ―rational-basis‖ review of the states‘ 

treatment of disabled persons.
191

  ―States,‖ the Court explained, ―are not 

required by the Fourteenth Amendment to make special accommodation for 

the disabled, so long as their actions towards such individuals are 

rational.‖
192

  The Court elaborated: 

Under rational-basis review, where a group possesses 

―distinguishing characteristics relevant to interests the State 

has the authority to implement,‖ a State‘s decision to act on 

the basis of those differences does not give rise to a 

constitutional violation.  ―Such a classification cannot run 

afoul of the Equal Protection Clause if there is a rational 

relationship between the disparity of treatment and some 

legitimate governmental purpose.‖  Moreover, the State 

need not articulate its reasoning at the moment a particular 

decision is made.  Rather, the burden is upon the 

challenging party to negative ―‗any reasonably conceivable 

state of facts that could provide a rational basis for the 

classification.‘‖
193

 

The Court stated further that, once it had ―determined the metes and 

bounds of the constitutional right in question,‖ it must then ―examine 

                                                           
188
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whether Congress identified a history and pattern of unconstitutional 

employment discrimination by the States against the disabled,‖ since 

Section Five can be applied appropriately only ―in response to state 

transgressions.‖
194

  After examining the legislative record, the Court 

determined that the ADA‘s record ―simply fails to show that Congress did 

in fact identify a pattern of irrational state discrimination in employment 

against the disabled.‖
195

 

The Court continued, stating that even if it was possible to find in the 

legislative record sufficient evidence setting forth a pattern of 

discrimination by the states, ―the rights and remedies created by the ADA 

against the States would raise the same sort of concerns as to congruence 

and proportionality as were found in City of Boerne.‖
196

  As with the ADEA 

in the Kimel case, the Court concluded in Garrett that the ADA presented 

an overly broad restriction on disability discrimination applicable to the 

states, prohibiting substantially more employment decisions by states than 

would be held unconstitutional under the Constitution‘s Equal Protection 

Clause.  The Court offered examples: 

For example, whereas it would be entirely rational (and 

therefore constitutional) for a state employer to conserve 

scarce financial resources by hiring employees who are 

able to use existing facilities, the ADA requires employers 

to ―make existing facilities used by employees readily 

accessible to and usable by individuals with disabilities.‖  

The ADA does except employers from the ―reasonable 

accommodation‖ requirement where the employer ―can 

demonstrate that the accommodation would impose an 

undue hardship on the operation of the business of such 

covered entity.‖  However, even with this exception, the 

accommodation duty far exceeds what is constitutionally 

required in that it makes unlawful a range of alternate 

responses that would be reasonable but would fall short of 

imposing an ―undue burden‖ upon the employer.  The Act 

also makes it the employer‘s duty to prove that it would 

suffer such a burden, instead of requiring (as the 
                                                           

194
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Constitution does) that the complaining party negate 

reasonable bases for the employer‘s decision.
197

 

The Court also noted in Garrett that the ADA ―forbids‖ an organization 

to use ―standards, criteria, or methods‖ as part of an organization‘s 

operation that impose a disparate impact on the disabled, without regard to 

whether such conduct has a rational basis.
198

  The Court noted further, 

―Although disparate impact may be relevant evidence of racial 

discrimination, such evidence alone is insufficient even where the 

Fourteenth Amendment subjects state action to strict scrutiny.‖
199

 

The Court in Garrett saw the ADA‘s constitutional ―shortcomings‖ as 

―apparent.‖
200

  The Court acknowledged, ―Congressional enactment of the 

ADA represents its judgment that there should be a ‗comprehensive 

national mandate for the elimination of discrimination against individuals 

with disabilities.‘  Congress is the final authority as to desirable public 

policy.‖
201

  Congress, nevertheless, could not authorize private actions 

against the states without establishing the existence of ―a pattern of 

discrimination by the States which violates the Fourteenth Amendment‖ 

and without a showing that Congress‘ chosen remedy is ―congruent and 

proportional to the targeted violation.‖
202

  The City of Boerne requirements 

for congruence and proportionality ―were not met,‖ the Court stated.
203

  It 

further stated, ―[T]o uphold the Act‘s application to the States would 

[impermissibly] allow Congress to rewrite the Fourteenth Amendment law 

[as] laid down by this Court . . . .‖  Section Five does not so broadly enlarge 

congressional authority.
204

 

D. The Court Considers the Appropriateness of Private Party Actions 
in the Context of the Family and Medical Leave Act 

The Court, in Nevada Department of Human Resources v. Hibbs,
205

 

considered the question of whether a state employee could maintain a 
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private action against the state in federal court for the alleged violation by 

the state, as an employer, of the Family and Medical Leave Act (FMLA).
206

  

The legislation expressly authorized a private right of action against the 

state, in this case the State of Nevada.
207

 

The employee, working for the Nevada Department of Welfare 

Division, had sought leave under the FMLA to take care of his sick 

spouse.
208

  Just as in Kimel and Garrett, the state in Hibbs defended the 

litigation by raising its Eleventh Amendment immunity.
209

  Also, as in the 

prior cases, the Court indicated that Congress could abrogate state 

sovereign immunity ―if it makes its intention to abrogate unmistakably clear 

in the language of the statute and acts pursuant to a valid exercise of its 

power under [Section Five] of the Fourteenth Amendment.‖
210

 

Since Congress‘ intent to abrogate state sovereign immunity ―is not 

fairly debatable,‖
211

 the Court focused upon the next-level question of 

whether Section Five provided authority to Congress to constitutionally 

effect its intent.  As it had done in its past decisions, the Court applied the 

City of Boerne standard:  ―Valid [Section Five] legislation must exhibit 

‗congruence and proportionality between the injury to be prevented or 

remedied and the means adopted to that end.‘‖
212

  In applying the test, the 

Court pointed out that, unlike with the ADEA and ADA, ―[t]he FMLA aims 

to protect the right to be free from gender-based discrimination in the 

workplace,‖ and ―statutory classifications that distinguish between males 

and females are subject to heightened [constitutional] scrutiny.‖
213

  As such 

the Court stated, ―For a gender-based classification to withstand such 

scrutiny, it must ‗serve important governmental objectives,‘ and ‗the 

discriminatory means employed [must be] substantially related to the 

achievement of those objectives.‘‖
214

 

The Court proceeded to look to the legislative record to determine 

whether Congress had before it sufficient evidence of a pattern of 

                                                           
206

29 U.S.C. § 2601 (2000 & Supp. III 2003). 
207

29 U.S.C. § 2617(a)(2) (2000). 
208

Hibbs, 538 U.S. at 724. 
209

Id. at 726. 
210

Id. 
211

See id. 
212

Id. at 728 (quoting City of Boerne v. Flores, 521 U.S. 507, 520 (1997)). 
213

Id. 
214

Id. at 728–29 (quoting United States v. Virginia, 518 U.S. 515, 533 (1996)). 
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constitutional violations by the states.
215

  After reviewing the record, the 

Court determined that it showed ―the States‘ record of unconstitutional 

participation in, and fostering of, gender-based discrimination in the 

administration of leave benefits is weighty enough to justify the enactment 

of prophylactic [Section Five] legislation.‖
216

 

The Court admitted that its search of the records in Kimel and Garrett 

had reached an opposite conclusion from that reached in Hibbs.
217

  

However, the Court emphasized that under constitutional Equal Protection 

Clause analysis, age or disability-based ―discrimination . . . is not judged 

under a heightened review standard, and passes muster if there is a ‗rational 

basis for doing so at a class-based level, even if it ―is probably not true‖ that 

those reasons are valid in the majority of cases.‘‖
218

  On the other hand, in 

this case, Congress considered state gender discrimination, triggering the 

necessity of heightened review.
219

  The Court explained:  ―Because the 

standard for demonstrating the constitutionality of a gender-based 

classification is more difficult to meet than our rational-basis test—it must 

‗serv[e] important governmental objectives‘ and be ‗substantially related to 

the achievement of those objectives.‘‖
220

  Therefore, the Court stated, ―it 

was easier for Congress to show a pattern of state constitutional 

violations.‖
221

  Since a high degree of gender-based classifications under the 

level of scrutiny would be presumptively invalid, most of the states‘ 

gender-based discrimination would violate the Fourteenth Amendment.
222

 

The Court determined ―that Congress‘ chosen remedy, the family-care 

leave provision of the FMLA, is ‗congruent and proportional to the targeted 

violation‘‖
223

 because, the Court explained: 

By creating an across-the-board, routine employment 

benefit for all employees, Congress sought to ensure that 

family-care leave would no longer be stigmatized as an 

inordinate drain on the workplace caused by female 

                                                           
215

Id. at 735. 
216

Id. 
217

Id. 
218

Id. (quoting Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 86 (2000)). 
219

Id. 
220

Id. at 736 (quoting United States v. Virginia, 518 U.S.515, 533 (1996)). 
221

Id. 
222

Id. 
223

Id. at 737 (quoting Board of Trustees of the University of Alabama v. Garrett, 531 U.S. 

356, 374 (2001)). 
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employees, and that employers could not evade leave 

obligations simply by hiring men.  By setting a minimum 

standard of family leave for all eligible employees, 

irrespective of gender, the FMLA attacks the formerly 

state-sanctioned stereotypes that only women are 

responsible for family caregiving, thereby reducing 

employers‘ incentives to engage in discrimination by 

basing hiring and promotion decision on stereotypes.
224

 

The Court emphasized that, unlike the legislation reviewed in Kimel and 

Garrett, ―which applied broadly to every aspect of state employers‘ 

operations, the FMLA is narrowly targeted at the fault line between work 

and family—precisely where sex-based overgeneralization has been and 

remains strongest—and affects only one aspect of the employment 

relationship.‖
225

  The Court concluded that the FMLA ―is congruent and 

proportional to its remedial object, and can ‗be understood as responsive to, 

or designed to prevent, unconstitutional behavior.‘‖
226

 

E. The Court Considers the Appropriateness of Private Party Actions 
in the Context of the Denial of Physical Access under Title II of 
the ADA 

1. Considering Title II in Terms of Accessibility to Judicial 
Services 

In Tennessee v. Lane, the Court considered for a second time the 

question of whether the ADA‘s authorization of private party causes of 

action against the states could be supported as ―appropriate legislation‖ 

under Section Five.
 227

  The fundamental distinction, however, in this case 

from that in Garrett was that in Lane, the Court reviewed not Title I of the 

ADA, but Title II of that Act.
228

 

In Garrett, the Court had held that the Eleventh Amendment served to 

bar private party actions against the states for violations of Title I of the 

                                                           
224

Id. 
225

Id. at 738.  The Court also listed ―many other limitations that Congress placed on the scope 

of [the legislation].‖  Id. at 738–39. 
226

Id. at 740 (quoting City of Boerne v. Flores, 521 U.S. 507, 532 (1997)). 
227

541 U.S. 509 (2004). 
228

42 U.S.C. §§ 12131–65 (2000 & Supp. III). 
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ADA.
229

  The Court in Garrett specifically left open in that case the matter 

of whether the Eleventh Amendment similarly barred private party initiated 

actions to enforce protections provided for under Title II of the Act.
230

  Title 

II includes a prohibition that ―no qualified individual with a disability shall, 

by reason of such disability, be excluded from participation in or be denied 

the benefits of the services, programs or activities of a public entity, or be 

subjected to discrimination by any such entity.‖
231

 

Two wheelchair-bound paraplegics had brought the action in Lane 

against the State of Tennessee, alleging a denial of physical access to public 

courthouses (and hence to the court system), in instances in which elevator 

service was unavailable on site, and, in the case of at least one of the 

paraplegics, the paraplegic was forced literally to crawl up the courthouse 

steps to get to a hearing in which he was a party.
232

  The state invoked its 

Eleventh Amendment immunity as a defense to plaintiffs‘ claims, and, as it 

had done in Garrett,
233

 the Court noted that ―no party disputes the adequacy 

of that expression of Congress‘ intent to abrogate the States‘ Eleventh 

Amendment immunity.‖
234

  The determinative issue, then, the Court stated, 

―is whether Congress had [under Section Five of the Fourteenth 

Amendment] the power to give effect to its intent.‖
235

 

                                                           
229

See supra notes 186–204 and accompanying text. 
230

Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 360 n.1 (2001). 
231

42 U.S.C. § 12132 (2000).  In Lane, the Court stated: 

Title II, §§ 12131–34, prohibits any public entity from discriminating against 

―qualified‖ persons with disabilities in the provision or operation of public services, 

programs, or activities.  The Act defines the term ―public entity‖ to include state and 

local governments, as well as their agencies and instrumentalities.  § 12131(1).  Persons 

with disabilities are ―qualified‖ if they, ―with or without reasonable modifications to 

rules, policies, or practices, the removal of architectural, communication, or 

transportation barriers, or the provision of auxiliary aids and services, mee[t] the 

essential eligibility requirements for the receipt of services or the participation in 

programs or activities provided by a public entity.‖  § 12131(2).  Title II‘s enforcement 

provision incorporates by reference [Section] 505 of the Rehabilitation Act of 1973, 92 

Stat 2982, as added, 29 U.S.C. § 794a [29 USCS § 794a], which authorizes private 

citizens to bring suits for money damages.  42 U.S.C. § 12133 [42 USCS § 12133]. 

Tennessee v. Lane, 541 U.S. 509, 517 (1978). 
232

See Lane, 541 U.S. at 513–14. 
233

Garrett, 531 U.S. at 363–64. 
234

Lane, 541 U.S. at 518. 
235

Id. 
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In distinguishing Title II of the ADA from Title I, the Court noted that 

―Title II, like Title I, seeks to enforce‖ the ―prohibition on irrational 

disability discrimination.‖
236

  However, the Court focused on the fact that 

Title II also ―seeks to enforce a variety of other basic constitutional 

guarantees, infringements of which are subject to more searching judicial 

review.‖
237

  The Court pointed out that the constitutional guarantees 

include: 

some, like the right of access to the courts at issue in this 

case, that are protected by the Due Process Clause of the 

Fourteenth Amendment.  The Due Process Clause and the 

Confrontation Clause of the Sixth Amendment, as applied 

to the States via the Fourteenth Amendment, both 

guarantee to a criminal defendant such as respondent Lane 

the ―right to be present at all stages of the trial where his 

absence might frustrate the fairness of the proceedings.‖  

The Due Process Clause also requires the States to afford 

certain civil litigants a ―meaningful opportunity to be 

heard‖ by removing obstacles to their full participation in 

judicial proceedings.  We have held that the Sixth 

Amendment guarantees to criminal defendants the right to 

trial by a jury composed of a fair cross section of the 

community, noting that the exclusion of ―identifiable 

segments playing major roles in the community cannot be 

squared with the constitutional concept of jury trial.‖  And, 

finally, we have recognized that members of the public 

have a right of access to criminal proceedings secured by 

the First Amendment.
238

 

The implication of these rights in the ADA Title II context, the Court 

stated, separates Title II from the lower, rational basis standard that had 

applied in the Title I analysis performed in Garrett, and calls, instead, ―for a 

standard of judicial review at least as searching, and in some cases more 

searching, than the standard that applies to sex-based classifications,‖ used 

in Hibbs.
239

 

                                                           
236

Id. at 522.  
237

Id. at 522–23. 
238

Id. at 523 (citations omitted). 
239

Id. at 529. 
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The Court made it clear, ―[T]he record of constitutional violations in 

this case—including judicial findings of unconstitutional state action, and 

statistical, legislative, and anecdotal evidence of the widespread exclusion 

of persons with disabilities from the enjoyment of public services—far 

exceeds the record in Hibbs.‖
240

  While it may be true, that access to other 

facilities still regulated by Title II, such as ―hockey rinks,‖ may not invoke 

the same level of scrutiny, the Court noted that ―[b]ecause we find that Title 

II unquestionably is valid [Section Five] legislation as it applies to the class 

of cases implicating the accessibility of judicial services, we need go no 

further.‖
241

 

The Court found that the remedy chosen by Congress ―for the pattern of 

exclusion and discrimination described above, Title II‘s requirement of 

program accessibility is congruent and proportional to its object of 

enforcing the right of access to the courts.‖
242

  The Court determined 

further, ―The unequal treatment of disabled persons in the administration of 

judicial services has a long history, and has persisted despite several 

legislative efforts to remedy the problem of disability discrimination.‖
243

  

―Faced with considerable evidence of the shortcomings of previous 

legislative responses,‖ the Court explained, ―Congress was justified in 

concluding that this ‗difficult and intractable proble[m]‘ warranted ‗added 

prophylactic measures in response.‘‖
244

  The bottom line, the Court stated, 

was that ―Title II, as it applies to the class of cases implicating the 

fundamental right of access to the courts, constitutes a valid exercise of 

Congress‘ [Section Five] authority to enforce the guarantees of the 

Fourteenth Amendment.‖
245

 

2. Considering Title II in Terms of Actual Violations of the 
Fourteenth Amendment 

In United States v. Georgia, the Court returned to the ADA Title II 

setting, considering this time a case based upon the pro se claim of a 

paraplegic inmate in the Georgia prison system against the state challenging 

                                                           
240

Id. 
241

Id. at 531. 
242

Id. 
243

Id. 
244

Id. (quoting Nev. Dep‘t of Human Res. v. Hibbs, 538 U.S. 721, 737 (2003)).  
245

Id. at 533–34. 
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his conditions of confinement.
246

  The ―more serious‖ allegations of the 

inmate included claims that ―he was confined for 23-to-24 hours per day in 

a 12-by-3-foot cell in which he could not turn his wheelchair around;‖ that 

there was a ―lack of accessible facilities‖ in the prison that ―rendered him 

unable to use the toilet and shower without assistance, which was often 

denied;‖ and that on numerous occasions ―he had injured himself in 

attempting to transfer from his wheelchair to the shower or toilet on his 

own, and, on several other occasions, he had been forced to sit in his own 

feces and urine while prison officials refused to assist him in cleaning up 

the waste.‖
247

  He also alleged that ―he had been denied physical therapy 

and medical treatment, and denied access to virtually all prison programs 

and services on account of his disability.‖
248

 

The Court noted that various allegations of the inmate raised Eighth 

Amendment issues, and that there was no dispute in the case ―that this same 

conduct that violated the Eighth Amendment also violated Title II of the 

ADA.‖
249

  The Court stated further: 

In fact, it is quite plausible that the alleged deliberate 

refusal of prison officials to accommodate Goodman‘s [the 

inmate‘s] disability-related needs in such fundamentals as 

mobility, hygiene, medical care, and virtually all other 

prison programs constituted ―exclu[sion] from participation 

in or . . . den[ial of] the benefits of‖ the prison‘s ―services, 

programs, or activities.‖
250

 

As a result, the Court saw the inmate‘s claims against the State of 

Georgia under Title II of the ADA as ―evidently based, at least in large part, 

on conduct that independently violated the provisions of [Section] One of 

the Fourteenth Amendment.‖
251

  Admitting that ―Members of this Court 

have disagreed regarding the scope of Congress‘s ‗prophylactic‘ 

enforcement powers under [Section Five] of the Fourteenth Amendment,‖ 

the Court stated that ―no one doubts that [Section Five] grants Congress the 
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546 U.S. 151 (2006). 
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Id. at 155. 
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Id. 
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Id. at 157. 
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Id. 
251

Id.;  see generally Louisiana ex rel. Francis v. Resweber, 329 U.S. 459 (1947) (explaining 

that the Due Process Clause of the Fourteenth Amendment incorporates the Eighth Amendment‘s 

guarantee against cruel and unusual punishment). 
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power to ‗enforce . . . the provisions‘ of the Amendment by creating private 

remedies against the States for actual violations of those provisions.‖
252

  

Therefore, the Court held, ―[I]nsofar as Title II creates a private cause of 

action for damages against the States for conduct that actually violates the 

Fourteenth Amendment, Title II validly abrogates state sovereign 

immunity.‖
253

 

IV. CONCLUSION 

The Court‘s decade-long decisional trek toward identifying the limits on 

the power of Congress to authorize private-party causes of action against 

the states for the states‘ violation of federal law can be divided usefully into 

two basic sub-periods.  The first sub-period, falling within the years 1996–

2003, produced decisions by the Court that favored the states at the expense 

of Congress (and, ultimately, at the expense of private parties seeking to 

redress their grievances with the states under the authority of federal law).  

The decisions handed down during the initial sub-period favored the states 

regardless of whether the decisions fell within the Article I or Section Five 

lines of decision.
254

 

Then, in 2003, a second sub-period began when the Court decided the 

Section Five decision, Nevada Department of Human Resources v. 

Hibbs,
255

 and, as a result, deviated for the first time during the trek from its 

prior, seemingly lock-step approach to rendering decisions that had the 

effect of promoting states‘ rights.  With the Court‘s decision in Hibbs and 

its subsequent decisions in Tennessee v. Lane,
256

 United States v. 

Georgia,
257

 and Central Virginia Community College v. Katz,
258

 the 

availability of sovereign immunity to the states as a defense within the 

private suit setting, while remaining important, became less predictable and 

                                                           
252

Georgia, 546 U.S. at 158. 
253

Id. at 159;  see also Hass v. Quest Recovery Servs., Inc., 127 S. Ct. 1121, 1122 (2007) 

(Ginsburg, J., Concurring) (chiding the Sixth Circuit for failing to attend to the Court‘s ruling in 

Georgia). 
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See supra notes 22–226 and accompanying text. 
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538 U.S. 721 (2003);  see supra notes 205–26 and accompanying text. 
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See generally 541 U.S. 509 (2004) (Stevens, J. wrote the opinion for the Court and was 

joined by O‘Connor, Souter, Ginsburg, and Breyer, JJ.  Rehnquist, C.J., was joined by Kennedy, 

Scalia, Thomas, JJ., in the dissent);  see supra notes 227–45 and accompanying text. 
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See generally 546 U.S. 151 (2006) (Scalia, J., delivered the opinion for a unanimous 

Court);  see supra notes 246–53 and accompanying text.   
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See generally 546 U.S. 356 (2006). 
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the overall doctrinal restraint imposed by the Court on Congress‘ 

constitutional authority became less encompassing. 

Until it rendered its decision in Hibbs, the Court had followed a 

remarkable course, with every one of the Court‘s state sovereign immunity 

decisions from Seminole Tribe in 1996 onward decided by a 5-4 vote 

among the justices in favor of the states‘ sovereign immunity claims.  The 

justices voted in the same manner in each and every case up until that point, 

and they remained unwavering in their positions, as well.
259

  For example, 

in Kimel, Justices Souter, Ginsburg, and Breyer joined Justice Stevens in 

what had by that point become a predictable series of strongly worded 

dissents by one or more of these dissenting justices.  Justice Stevens wrote 

in Kimel that he was ―unwilling to accept Seminole Tribe as controlling 

precedent‖ because, ―[f]irst and foremost, the reasoning of that opinion is so 

profoundly mistaken and so fundamentally inconsistent with the Framer‘s 

conception of the constitutional order that it has forsaken any claim to the 

usual deference or respect owed to decisions of the Court.‖
260

  Justice 

Souter‘s dissent in Alden provides another example: 

                                                           
259

Id. In the first sub-period cases, Rehnquist, C.J., and O‘Connor, Scalia, Kennedy, Thomas, 

JJ., had joined to create the majority.  Stevens, Souter, Ginsburg, Breyer, JJ., dissented. 
260

Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 97–98 (2000) (Stevens, J., dissenting in part 

and concurring in part).  The full flavor of Justice Stevens‘ strong rebuke of the majority‘s 

position in Kimel is worth considering: 

I remain convinced that Union Gas was correctly decided and that the decision of five 

Justices in Seminole Tribe to overrule that case was profoundly misguided.  Despite my 

respect for stare decisis, I am unwilling to accept Seminole Tribe as controlling 

precedent. First and foremost, the reasoning of that opinion is so profoundly mistaken 

and so fundamentally inconsistent with the Framers‘ conception of the constitutional 

order that it has forsaken any claim to the usual deference or respect owed to decisions 

of this Court.  Stare decisis, furthermore, has less force in the area of constitutional law.  

And in this instance, it is but a hollow pretense for any State to seek refuge in stare 

decisis‘ protection of reliance interests.  It cannot be credibly maintained that a State‘s 

ordering of its affairs with respect to potential liability under federal law requires 

adherence to Seminole Tribe, as that decision leaves open a State‘s liability upon 

enforcement of federal law by federal agencies.  Nor can a State find solace in the stare 

decisis interest of promoting ―the evenhanded and consistent development of legal 

principles.‖  That principle is perverted when invoked to rely on sovereign immunity as 

a defense to deliberate violations of settled federal law.  Further, Seminole Tribe is a 

case that will unquestionably have serious ramifications in future cases; indeed, it has 

already had such an effect, as in the Court‘s decision today and in the equally 

misguided opinion of Alden v. Maine.  Further still, the Seminole Tribe decision 

unnecessarily forces the Court to resolve vexing questions of constitutional law 

respecting Congress‘ § 5 authority.  Finally, by its own repeated overruling of earlier 
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The sequence of the Court‘s positions prompts a 

suspicion of error, and skepticism is confirmed by scrutiny 

of the Court‘s efforts to justify its holding.  There is no 

evidence that the Tenth Amendment constitutionalized a 

concept of sovereign immunity as inherent in the notion of 

statehood, and no evidence that any concept of inherent 

sovereign immunity was understood historically to apply 

when the sovereign sued was not the font of the law.  Nor 

does the Court fare any better with its subsidiary lines of 

reasoning, that the state-court action is barred by the 

scheme of American federalism, a result supposedly 

confirmed by a history largely devoid of precursors to the 

action considered here.  The Court‘s federalism ignores the 

accepted authority of Congress to bind States under the 

FLSA and to provide for enforcement of federal rights in 

state court.  The Court‘s history simply disparages the 

capacity of the Constitution to order relationships in a 

Republic that has changed since the founding.
261

 

In view of the strong language used, there appeared to be little room for 

either change or moderation among the then-existing members of the Court 

until Hibbs was decided.
262

 

The decisions handed down by the Court prior to Hibbs had universally 

expanded states‘ rights at the expense of private citizens by cutting off 

direct damage claims against the states by aggrieved persons.  For the 

majority of the members of the Court in these initial cases, the restraint that 

was placed upon the federal legislature through these decisions was 

perceived as necessary to ensure that states ―are not relegated to the role of 

mere provinces or political corporations, but retain the dignity, though not 

                                                                                                                                       
precedent, the majority has itself discounted the importance of stare decisis in this area 

of the law.  The kind of judicial activism manifested in cases like Seminole Tribe, Alden 

v. Maine, Florida Prepaid Postsecondary Ed. Expense Bd. v. College Savings Bank, 

and College Savings Bank v. Florida Prepaid Postsecondary Ed. Expense Bd., 

represents such a radical departure from the proper role of this Court that it should be 

opposed whenever the opportunity arises. 

Id. at 97–99 (citations omitted). 
261

See generally Alden v. Maine, 527 U.S. 706, 761 (1999) (Souter, J., dissenting). 
262

The majority did not ignore the dissenting justices in these initial sub-period cases, either.  

See, e.g., id. at 724 (―Although the dissent attempts to rewrite history to reflect a different original 

understanding, its evidence is unpersuasive.‖). 
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the full authority, of sovereignty.‖
263

  However, as much as the Court‘s 

majority extolled the value and importance of state dignity to the operation 

of our federal system of government, this tipping of the hat to the dignity of 

the states has its limits practically under the law.  While the decisions in the 

cases shielded the states from private party actions, states still may be 

subject to suit brought by the federal government itself, including by federal 

agencies, for the violation of federal law.
264

  Also, as the Court discussed in 

Alden: 

The second important limit to the principle of sovereign 

immunity is that it bars suits against States but not lesser 

entities.  The immunity does not extend to suits prosecuted 

against a municipal corporation or other governmental 

entity which is not an arm of the State.  Nor does sovereign 

immunity bar all suits against state officers.  Some suits 

against state officers are barred by the rule that sovereign 

immunity is not limited to suits which name the State as a 

party if the suits are, in fact, against the State.  The rule, 

however, does not bar certain actions against state officers 

for injunctive or declaratory relief.  Even a suit for money 

damages may be prosecuted against a state officer in his 

individual capacity for unconstitutional or wrongful 

conduct fairly attributable to the officer himself, so long as 

the relief is sought not from the state treasury but from the 

officer personally.
265

 

Therefore, the emphasis placed by the majority of the Court on retaining 

the ―dignity‖ of the states rings a bit softly.  Additionally, the majority‘s 

emphasis on promoting dignity through the application of state sovereign 

immunity by limiting private party litigation runs counter to the modern 

tendency in the law to increase the states‘ liability to their citizens for 
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Id. at 715 (emphasis added). 
264

See id. at 755 (―In ratifying the Constitution, the States consented to suits brought by other 

States or by the Federal Government.‖);  see also, e.g., United States v. Texas, 143 U.S. 621, 644–

45 (1892);  Kansas v. Colorado, 206 U.S. 46, 83 (1907).  For an excellent review of ―internal‖ and 

―external‖ constraints on the notion of sovereign immunity, see Jesse H. Choper & John C. Yoo, 

Effective Alternatives to Causes of Action Barred by the Eleventh Amendment, 50 N.Y.L. SCH. L. 

REV. 715 (2005). 
265

Alden, 527 U.S. at 756–57 (citations omitted);  see Ex parte Young, 209 U.S. 123 (1908) 

(creating the doctrine of Ex parte Young, authorizing private party suits against responsible state 

officials, rather than the states, for prospective relief). 
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wrongful state actions.
266

  It also runs counter to persuasive arguments that 

have been made against applying the doctrine of sovereign immunity in a 

democracy.  For example, Justice Souter explained in his dissent to Alden: 

It would be hard to imagine anything more inimical to the 

republican conception, which rests on the understanding of 

its citizens precisely that the government is not above them, 

but of them, its actions being governed by law just like 

their own.  Whatever justification there may be for an 

American government‘s immunity from private suit, it is 

not dignity.
267

 

The emphasis of the majority of the Court on upholding state dignity 

and avoiding, as a result, the perceived indignity imposed on the states 

through their exposure to private party actions authorized by the federal 

legislature changed with the decision in Hibbs.  The 5-4 division among the 

justices that had consistently determined the results during the first sub-

period ended.  In Hibbs, then-Chief Justice Rehnquist and Justice 

O‘Connor, for the first time within this decade-long decisional trek, joined 

Justices Stevens, Souter, Ginsburg, and Breyer to uphold the 

constitutionality of the congressional authorization of private party 

litigation under the FMLA.
268

 

However, Hibbs can be distinguished from the prior Section Five cases 

of the Supreme Court.  The FMLA reviewed in Hibbs represents federal 

law aimed at gender-based employment discrimination, rather than at age-

based employment discrimination under the ADEA
269

 or disability-based 

employment discrimination under Title I of the ADA
270

.  Under the Court‘s 

Equal Protection Clause analysis, gender-based discrimination is reviewed 

under a heightened review standard, while age and disability-based forms of 
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See, e.g., BERNARD SCHWARTZ et al., ADMINISTRATIVE LAW:  A CASEBOOK 790 (3d ed., 

Apsen 1988) (―[T]he growing trend is toward making state government liable.‖). 
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Alden, 527 U.S. at 802–03 (Souter, J., dissenting);  see also Seminole Tribe of Fla. v. 

Florida, 517 U.S. 44, 98 (1996) (Stevens, J. dissenting) (―In this country the sovereignty of the 

individual States is subordinate both to the citizenry of each State and to the supreme law of the 

federal sovereign.‖).  For an excellent critique of sovereign immunity, see Erwin Chemerinsky, 

Against Sovereign Immunity, 53 STAN. L. REV. 1201 (2001). 
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See supra notes 205–26 and accompanying text. 
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See generally Kimel v. Fla. Bd. of Regents, 528 U.S. 62 (2000);  see supra notes 154–85 

and accompanying text. 
270

See generally Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356 (2001);  see supra 

notes 186–204 and accompanying text. 
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discrimination ―passes muster if there is ‗a rational basis for doing so at a 

class-based level, even if it ―is probably not true‖ that those reasons are 

valid in the majority of cases.‘‖
271

  Since under the heightened-review 

standard a high degree of gender-based classifications would be 

presumptively invalid, most of the states‘ gender-based discrimination 

would likely violate the Fourteenth Amendment.
272

  Therefore, it is, as the 

Court stated in Hibbs, ―easier for Congress to show a pattern of state 

constitutional violations‖ in the gender-based FMLA context.
273

  That 

analytical distinction, along with the Court‘s view that ―the FMLA is 

narrowly targeted at the fault line between work and family—precisely 

where sex-based overgeneralization has been and remains strongest—and 

affects only one aspect of the employment relationship,‖
274

 supports the 

divergence begun in Hibbs. 

The same general distinction is central in both Tennessee v. Lane
275

 and 

United States v. Georgia,
276

 cases in which the Court upheld 

congressionally authorized private suits by finding the particular 

authorizing legislation ―appropriate‖ under Section Five as it had done in 

Hibbs.  Lane, like Garrett, dealt with the ADA (Lane dealt with Title II and 

Garrett dealt with Title I).  However, in Lane the Court distinguished Title 

II of the ADA from Title I, noting that ―Title II, like Title I, seeks to 

enforce‖ the ―prohibition on irrational disability discrimination,‖
277

 but, 

importantly, Title II also ―seeks to enforce a variety of other basic 

constitutional guarantees, infringements of which are subject to more 

searching judicial review.‖
278

  The bottom line, the Court stated, was that 

―Title II, as it applies to the class of cases implicating the fundamental right 

of access to the courts, constitutes a valid exercise of Congress‘ [Section 

                                                           
271

Nev. Dep‘t of Human Res. v. Hibbs, 538 U.S. 721, 735 (2003) (quoting Kimel, 528 U.S. at 

86). 
272

Id. at 736. 
273

Id. 
274

Id. at 738.  The Court also listed ―many other limitations that Congress placed on the scope 

of‖ the legislation.  See id. at 738–39. 
275

See generally 541 U.S. 509 (2004) (Stevens, J. wrote the opinion for the Court and was 

joined by O‘Connor, Souter, Ginsburg, and Breyer, J.J.  Rehnquist, C.J., was joined by Kennedy, 

Scalia, Thomas, JJ., in the dissent.);  see supra notes 227–45 and accompanying text.   
276

See generally 546 U.S. 151 (2006) (Scalia, J., delivered the opinion for a unanimous 

Court.);  see supra notes 246–53 and accompanying text.   
277

541 U.S. at 522. 
278

Id. at 522–23. 
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Five] authority to enforce the guarantees of the Fourteenth Amendment.‖
279

  

Georgia also considered the ADA‘s Title II, but the focus of the analysis in 

that case was upon the alleged violation by the state of the Eighth 

Amendment‘s Cruel and Unusual Punishment Clause (incorporated by and 

made applicable to the states through the Fourteenth Amendment)
280

 and 

other specific Fourteenth Amendment-related rights.
281

  As the Court stated 

in Georgia, ―insofar as Title II creates a private cause of action for damages 

against the States for conduct that actually violates the Fourteenth 

Amendment, Title II validly abrogates state sovereign immunity.‖
282

 

In regard to the Article I decisional line, the broad constitutional 

limitation placed upon Congress‘ ability to abrogate state sovereign 

immunity under Article I, as established in Seminole Tribe of Florida v. 

Florida,
283

 Alden v. Maine,
284

 and Federal Maritime Commission v. South 

Carolina State Ports Authority,
285

 was disturbed by the Court‘s 2006 

decision in Central Virginia Community College v. Katz.
286

  In Katz, the 

Court responded negatively to the question of whether an action initiated by 

a bankruptcy trustee to set aside preferential transfers to state agencies by 

the debtor in bankruptcy is barred by the principle of state sovereign 

immunity.
287

 

The Court addressed in Katz the inconsistency created by that decision 

in relation to the prior Article I decisions of the Court.  The Court 

recognized in Katz ―that statements in both the majority and the dissenting 

opinions‖ in Seminole Tribe ―reflected an assumption that the holding in 

that case would apply to the Bankruptcy Clause.‖
288

  Up until the Court‘s 

decision in Katz, the relevant Article I law as developed in Seminole Tribe 

and the subsequent cases, appeared to be well settled.
289

  However, the 

                                                           
279

Id. at 533–34. 
280

See supra notes 247–48 and accompanying text. 
281

See supra notes 251–53 and accompanying text. 
282

See United States v. Georgia, 546 U.S. 151, 159 (2006). 
283

See generally 517 U.S. 44 (1996). 
284

See generally 527 U.S. 706 (1999). 
285

See generally 535 U.S. 743 (2002). 
286

See generally 546 U.S. 356 (2006). 
287

Id. at 359. 
288

Id. at 363 (referencing Hoffman v. Conn. Dep‘t of Income Maint., 492 U.S. 96, 105 (1989) 

(O‘Connor, J., concurring)). 
289

See supra notes 22–96 and accompanying text;  see also, e.g., Coll. Sav. Bank v. Fla. 

Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 671 (1999) (Under the decision in 
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Court explained in Katz that ―[c]areful study and reflection have convinced 

us . . . that that assumption was erroneous,‖ and the Court, as a result, 

refused to follow its Seminole Tribe ―dicta.‖
290

 

While the Court did not overrule Seminole Tribe in the Katz decision, it 

did significantly modify the scope of the Seminole Tribe ruling in regards to 

Congress‘ ability to abrogate state sovereign immunity by relying upon the 

Article I Bankruptcy Clause as authority for its actions.  While Justice 

Thomas noted in his dissent to Katz, ―It is difficult to discern an intention to 

abrogate state sovereign immunity through the Bankruptcy Clause when no 

such intention has been found in any of the other clauses in Article I.‖
291

 

The Court, nevertheless, did just that.  Since the distinction drawn by the 

Court in Katz is based, the Court emphasized, upon its ―careful study and 

reflection,‖ it remains to be seen if the Court will undertake a similar course 

of study and a serious reflection in another Article I setting and, as in Katz, 

end up refusing to follow its Seminole Tribe ―dicta.‖  That possibility 

remains in the fore after Katz. 

In fairness, these later cases do not alter the general conclusion that the 

Court‘s decisions over the past decade have limited congressional power as 

to the states by restraining the ability of Congress to impose damages 

liability upon the states for their violation of federal law.  The Katz 

exception for the Article I Bankruptcy Clause is just that—an exception.  

Article I, whether eyed by the Congress as its authority, for example, to 

regulate Indian tribes or activities affecting interstate commerce, cannot 

support the authorization of private party suits against the states, absent 

state consent, without the Court first further distinguishing or overruling 

Seminole Tribe.  Therefore, the force of the initial sub-period Article I cases 

remain to impose a significant limitation upon congressional power.  Also, 

unless Congress passes legislation aimed at proscribing statutory 

classifications subject to the heightened level of Equal Protection Clause 

judicial scrutiny or that implicates through its regulatory scheme 

fundamental guarantees or rights incorporated through and made applicable 

to the states by the Fourteenth Amendment, Congress will still have 

difficulty successfully authorizing private party initiated causes of action 

against the states under Section Five. 

                                                                                                                                       
Seminole Tribe, state sovereign immunity can be abrogated by Congress ―only when it legislates 

to enforce the Fourteenth Amendment.‖). 
290

Katz, 546 U.S. at 363. 
291

Id. at 382. 
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What is significant in view of the Court‘s decisions during the second 

sub-period is that a greater opportunity exists at this time for congressional 

authorization of private party actions than existed just before the end of the 

first sub-period of the decade-long decisional trek.  The Court‘s movement 

toward the greater application of, and greater protection afforded to, the 

states by sovereign immunity in the private party litigation context appears 

to have been slowed—at least for now.  With the recent changes to the 

Court‘s membership, the movement could shift again quickly.  We‘ll have 

to wait to see if the Court reverses course as federalism continues its 

evolutionary process.
292

  What we have witnessed over the past ten-year 

period, though, is a quick leap of faith by the Court‘s majority in the 

direction of greater state‘s rights, followed by a shorter period of more 

―careful study and reflection.‖
293

  This latter period has brought about a 

degree of reconsideration of and moderation to the movement toward 

enhanced state‘s rights at the expense of the Congress and the individual‘s 

right to bring suit. 

There is much that can be said against the application of sovereign 

immunity to protect the states.  For example, Justice Stevens is correct in 

his dissent in Kimel when he states that ―[t]here is not a word in the text of 

the Constitution supporting the Court‘s conclusion that the judge-made 

doctrine of sovereign immunity limits Congress‘ power to authorize private 

parties, as well as federal agencies, to enforce federal law against the 

States.‖
294

  Professor Chemerinsky is accurate when he writes, ―[s]overeign 

immunity is inconsistent with a central maxim of American government:  

no one, not even the government, is above the law,‖
295

 and Justice Souter is 

justified in writing in his dissent to Alden that ―the very idea of dignity 

ought also imply that the State should be subject to, and not outside of, the 

law.‖
296

  Nevertheless, regardless of the accuracy of the views of Justices 

Stevens and Souter and Professor Chemerinsky, sovereign immunity 

remains a significant legal force, as America moves forward from a 
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For an excellent reflection on what new-Chief Justice John Roberts and Justice Samuel 

Alito may bring to the Court in regards to the Court‘s development of federalism jurisprudence, 

see Simon Lazarus, Federalism R.I.P.? Did the Roberts Hearings Junk the Rehnquist Court’s 

Federalism Revolution?, 56 DEPAUL L. REV. 1 (2006). 
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See supra notes 97–114 and accompanying text. 
294

Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 96 (2000) (Stevens, J., dissenting). 
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Erwin Chemerinsky, Against Sovereign Immunity, 53 STAN. L. REV. 1201, 1202 (2001). 
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Alden v. Maine, 527 U.S. 706, 803 n.35 (1999) (Souter, J., dissenting). 
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remarkable, decade-long decisional trek into a new period of doctrinal 

development. 
 


